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QUESTIONS PRESENTED FOR REVIEW

This case inwlves thecourt-matial of former Amy
Specialst, Michael G. New, on a chaegf disobedience of a
lawful order. New was cowicted and sentenced to a bad
conduct dischage afer the miitary judge ruled that the
lawfulness of the orderas not an element of the offense and
neednotbe proven beynd a reasonable doubt — a ruling that
one judge o the Court of Appeals for the Armed Face
describedhs “a radical departureofn our political, legal and
military tradition.” New’s attempts to obtain collateral review
of his caviction by an Aticle Ill court inaccorénce wih
constitutional standads thus fa have ben unsucessful
presentinghe following questions forreview wth respet to
the decisionbelow ofthe U.S.Coutt of Appeals for tte D.C.
Circuit.

1. Did the cout of gppeas, in abananing D.C. Circut
precedentand applyinga “fair consideration” standard of
review with resgct to thedue proess claim set foith in
petitioner'scomplairt collaterally attaking his court-martial
conviction, apply an incoect standard of review in nflict
with decsions of dher Unitel States aurts of ppeals?

2. Should this Court reconsider and modify, aven
overrule,the “full and fair consideration” standard ofview
governing collateral attacks on court-martial convictions
established iBurnsv. Wilson, 346 U.S. 137 (1953)?

3. Did the court of appeals, in upholding dismissal of

petitioner’sclaim — that his due process right to proofdrey
a reasonkble doubt 6 every fact camstituting the offense
definedin 10 U.S.C. Section 892(2) was violated bgoart-
martial ruling that'lawful” was not an elemendf the ofense
defined therein — sanction the denial afue processto
petitionerin a way thatanflicts with relevant decisioref this
Cout?



4. Did the cart of apeals, inupholdirg dismissal of
petitioner’sclaim — tha his due pocess ghtto a conplete
defensewas denied by eourt-martial rulingthatthe alleged
illegdity of the Macedonian deplment (for which the order
towear the prescribed United Nations uniform waspribed)
wasa nonjusticiable political question sanction thelenial of
dueprocess to petitioner in a wéyat canflicts with relevant
decisiors of this Cott?
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PETITION FOR WRIT OF CERTIORARI

Petitione, former Army Specialist Michael G. New,
respetfully petitiors for a writ of certiorari to review the
judgmentof the United States Courst Appeals for thd®istrict
of Columbia Circuit, whiclaffirmed thedecision of the United
Staes District Court for the District of Columbia grang
respamdents motion to disniss News collateal attak on his
1996 court-matrital corviction for failure to state a claim upon
which relief can be graed.

OPINIONS BELOW

OnDecemier 22, 204, the disict cout grantedespondats’
motionto dismiss under Rule 12(b)(6jeder&Rules of Cvil
Procedue (“F.R.Civ.P.”). United Stées ex rel. New V.
Rumsfeld 350 F. Supp. 2d 80 (D.D.C. 2004) ppendix
(“App.”) 15a). On May23, 2006,he courbf appebs affirmed.
United Stateex rel.Newv. Rumsfeld 448 F.3d403 (D.CCir.
2006) (hereinafter New v. Rumsfeld) (App. 1a). OnAugust
17, 2006, the cou of appeals denied New's petition for
rehearing en banc (. 54a).

JURISDICTION

Thedistrict court andhe court ofappeals had subject matter
jurisdiction of New’s collateral attack on his court-martial
convictionunder 28U.S.C. Section 1331.SeeSchlesingew.
Councilman, 420 U.S. 738, 748-53 (1975). This Court has
jurisdiction under 28 U.S.C. Section 1254(1).

CONSTITUTIONAL PROVISIONS INVOLVED
This case involves the Due Process Clause ofRifidn

Amendment(App. 133&), the Thirteenth Amendment (App.
134a) and the commanderchief andappointment provisions
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of Section 2 of Article lI(App. 132) d the United States
Constitution.

TREATY PROVISIONS INVOLVED

Thiscasanvolves Chapter¥l and VI of the United Nations
Charter (App. 135a, 138a).

STATUTES AND REGULATIONS INVOLVED

Thiscasanvolves Articles 51 anfél2(2) of the Uniform Code
of Military Justice ("UCMJ”) (10 U.S.C. Sections 851 and
892(2) (App. 143a, 145a) and Sectof and7 of the United
NationsParticipationAct (“UNPA”) (22 U.S.C. Sections 287d
and 287d-1) App. 146a 147a). It alko involves Army
Regulaion (“AR”) 670-1, Wear andAppeaance ofArmy
Uniforms and Insignial{App. 151a-152a).

STATEMENT OF THE CASE

This case concerraconflct amonghe ciraits withrespect
to the standard of reviet be applied bgn Artide Il court to
amotion to dismiss a complaint, cokally attackig a cout-
martialconviction and sentence, for failugestate a claim upon
which relief an be ganted ander Rle 12b)(6), F.R.CivP.
This case ao concens whetler pditioner's complaint states
actiorable claims that his court-martial for violation oD1
U.S.C.Section 892(2¥enied petioner hs liberty without due
process of law.

In order topresenthis @ncernsto this Court, petitioner
detailshereinhis diligent effotts over a 11-year peiod toobtain
meaningfulArticle Il judicial review ofhis court-martial for
refusingto obey an unlawd order. Thus far, the Government
hasbeen eqally diligent, yet more sacessil, in blocking such
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judicial scrutiny To be sur, New las presated his ase to
lower courts on numerous occasionst fiis coreclaims have
been sidesteppednd applicable precedents disated. This
petitionfor writ of certorari represatsa final effortto preserve
theprocess due an Arméarces servicemember who believes
that he ha perfomed his dut to obeyonly lawful oders!

1. The Court-Martial.

OnOctoberl7, 1995, then-Army Spedist MichaelG. New
(“New”) was charged with having knawgly disobewd a lawful
order, namely “to wea the prscribed uniform for the
deploymentto Macedoniaj.e., U.N. patches andap.” See
SecondAmended Complaint (“2d Compl.”) 8 ph. 172).
OnJanuary 24, 1996, New weonvictel and setencedd a bad
conduct dischargeld.

At his courtmartid, New’s principd defeng was thathe
orderto wear thdJ.N. uniform was unlawful. 2d Compl. 9§
11 (App. 172a-174a). Yet, ov&ew’s Fifth Amendment Due
Proces®bjection, thenilitary judge vledthat the lawfulness of
the uniform was not anlement ofthe offensecharged to be
provedbeyond a r@asonable doubt to the military jyrgut an
issueof law fa the judg. 2d Comb Y 1819 (App. 176a-
177a). Further, the militaryudge ruled that New’s challeeg
to the unlawfuhessof the order based on the legaldand
congitutionality of the Maedonia deploynent for vhich the
U.N. uniform had been prescribagrenonjusticiable political
guestions2d Compl. 11 9.0,16 (App. 172a-173a, 175a-176a).
Onappeal, th&rmy Court of CriminaAppeals (“ACCA”) and

! SeeStaement of Chairman of the Joint Chisfof Staff “[I]t is the
absdute reponsbility of eveybodyin uniform to disdey anorder that is
either illegal or mmoral.” http:/www.jcs.mi/charmanspeecbhs060217
NatPes€lubLunchhtml (February 17, 2006).
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the United Sates Courtof Appeals fo the Armed Foces
(“CAAF") affirmed. SeeUnited States/. New, 50 M.J. 729
(1999),andUnited States. New, 55 M.J. 95 (2001) (App. 55a),
respectively

2. Initial Habeas Corpus Petition.

On January 16, 1996, digdays beforéhis caurt-martial
conviction,New filed a petitim for a wit of habea corpus in
the U.S. Distict Court br the Disrict of Columbia, and a
motion to stay his court-maéal. The motion was denied, and
the court-martial proceedea ttrial. In the meanwhile, the
district court ordered the Government to respond to New’
habeas petition.

On March 28, 1996, the district court ruled against New
solely on the ground of “comity having cacluded that
(a)“the quality ofjustice in the military tribunals is [not] inferior
to that which is providetby Article lll courts”;and (b) “[o]nce
themilitary procedings arecompleted,.. New mg ... move to
reoperthis proceeding.United Stéesex rel.Newv. Perry 919
F. Supp. 491, 500 (D.D.C. 1996).

On November 251997, the U.S. Court of Appeals for the
District of ColumbiaCircuit affirmed on thground that “New
hasfailed toexhaust hisemedis for rdief in thependingcourt-
martial action.” New v. Cohen 129 F.3d 639, 648 (D.C. Cir.
1997),cert. denied523 US. 1048 (1998). In so ruling, the
court of appeals observed that, while New’s baxhduct
discharge “foreclosed collateral attack byneans of a habeas
corpuspetition, New “may beable” to obtain Article 1l court
review pursuanto 28 U.S.CSecton 1331, citing Kauffmanv.
Secretarof the Air Force415 F.2d 991, 99¢D.C. Cir.1969).
SeeNew V. Cohen 129 F.3d at 648.
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3. Habeas Proceeding Reopened.

On May 8, D02, following unsuccssful appals to ACA
and CAAF, ard an unsucessfulpetition br reviev by this
Court? New filed a motion to reopen his 1996 habeas corpus
proceedingwith leave to file amlamemed and supplemental
pettion for a wit of habeas orpus collateraly attackng his
court-martialconviction and sentencéOn June 18, 2002, the
district courtgrantel New’s notion to r@pen, albwing him to
file an amended complaint “which setstfoan apprpriate
jurisdictionalbasisand sufficientacts upn which 6 sustain is
claim,” but denied his motiorto file an amended habeas
petition. On July 1, 2002New filed his anended omplaint,
withdrawinghis allegtion of juisdiction pursuanto 28 U.S.C.
Sectior2242 and substituting therefor allegationguwisdicion
restingupon 28 U.S.C. Sections 2241, 138361 and 22010n
March17, 2004, New filed a SecoAdnendedComplaint (App.
170a),waiving his righto seek damages undke Tucler Act,
and continuing to rely on 28 13.C. Section 1331 to estedt
jurisdiction of his nonhdeas cdateralattack,as provied in
Kauffman v. Secretaryof the Air Force supra. SeeUnited
States. ex. rel. New. Rumsfeld 350 F. Supp. 280, 87(App.
21a-22a).

4. Current Collateral Attack.

Counts| ard Il of New's Scond Anended Complaint
invokedtheKauffmanruling that the test of “fairness” set duyt
the Supreme Court iBurnsv. Wilson, 346 U.S. 137 (1953),
“requires that militaryulings onconstitutional issues conform
to Supreme Court standards, ess itis shown that conditions
peculiarto militarylife require a different rule.Kauffman 415

2 SeeUnited Staesv. New, 55 M.J. 95 cert.denied 534 U.S. 9552001).
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F.2dat 997. Accordinglyin Count I of his Second Amended
ComplaintNew alleged thaf AAF’s ruling thd lawfulnesswvas
not an elemet of the dfensedefined in 10 U.S.C. Section
892(2)— which prohibits failure to obelany ...lawful order
issuedby a member athe armed forces” (emphasis added)
deniedhim“his libetty and propety without due process of law,
contrary to the due process standards set forth by the U. S.
Supreme Court in Gaudinv. United States515 U.S. 506
(1995) and in Jacksonv. Virginia, 443 U.S. 307 (1979).”
(Emphass added.) 2d Compl. 9P41 (App. 181a). InCount
11, Newalleged that CAAF'suling that New’s defense — that
the orderwhich he was charged of disoley was unlawful
becausethe deplgment for whch it had keen isuedwas
unlawful — was a nonjusticiable political quem “did not
conform to Supreme Court standards” governing political
guestionsand,as a corequene, New vas “dened the mght to
conted the prosecution’s case against hintontrary to the
Due Process standards of the United States Constitution, as
set forth and confirmed by the U.S. Supreme Court in Crane
v. Kentucky 476 U.S. 683 (1986)and Simmonsv. South
Caroling 521 U.S. 154 (1994).{(Emphasis added2d Compl.
19 42-44 (App. 182a).

5. Complaint Dismissed for Failure to State a Claim.

Whenrespondets movedd dismiss Ne’s SeconcdAmendel
Complaint,under Rule 12(b)(6), F.R.Civ.P., the district court
purportedto examine its legal sufficiencgccordng o the
standard of review set forth Kauffman

Noting that the Spreme Cot has ‘hever tarified the
standardof full and fair onsideation, and it has meant
many things to many cots,” the D.C. Circuit heldip
Kauffman that the “test of fairness requires that military
rulingson constitutionaissues conforrto Supreme Court
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standards, unless it isshown thaconditiors peculia to
military life requirea differentrule”.... U.S.ex rel.New
v. Rumsfeld 350 F. Supp. 2d at 89.] (App. 27a).

Notwithstandingthe Rule 1f)(6) admonition to construe
New’s complaintliberally in his favor, and notwithstanding the
explicit reference in Count 1o the Fifth Amendment due
processclausethe distrct courtmisread Count | as having
stateda claim that “the military judgs failure to submit the
[lawfulness of the oder] violded petitoner's Sixth
Amendment right to jury trial.” New v. Rumsfeld 350 F.
Supp. 2d at 92 (App. 32a-33a) (empimsadded. Citing
SupremeCout ca®s holding that the Sixth Amendment jury
trial right does noapply to courts-méal, the coursummarily
dismissedCount | ofthe complaint.See id.350F. Supp. 2d at
92-93. (App. 33a).

As for Count Il, thedistrictcourt citicized the militarycourts
for not confeming to Supreme Gurt sandads governing
political questions having “impropely aggegated all of
[New’s] claims ofillegdity under theubric d a ‘chdlengeto
the President’sise ofArmedForces’ instead d “consider[ing]
individudly the justicability of eachof pettioner's speific
challengedo the deployment ordér Id. at 96. (App. 39a).
Nevertlelessthe distretcout dismissed New’s claim — stating
thatthe political question doctrine “doest exist to protecbr
advarniage government litigants,” even thdugthe court
acknowledgedhat the doctrine “works to the government’'s
benefitin this cas ... prevent[ing] the normal presumption of a
military orders lawfulress from bing réuted” 1d., 350 F.
Supp.2d at 95. (App. 38a). Thstrict ourt failed toaddress
New’s due proess claimthat the wongfu invocation of the
political question doctrine had deprivisi@w ofhis due pocess
right to a “complete defense,” contrary to Supeme Court
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standads. See id.350F. Supp. 2d at 93-101. (App. 34a-50a).

6. Appeal to the U.S. Court of Appeals for the
D.C. Circuit.

New’s appeal @ the U.S. Gurt of Apealsfor the D.C.
Circuit challenged the district courtsisconstruction o€ount
| of his complaint asne allging aSixth Amendment jury trial
claim. Pointing © explicit langua@ refering to the Fith
Amendmentlue proess clasein Count | New agued noonly
thatthedistrict court failed to liberallyanstruethe complaint’s
allegdions, but thatit also was mistaken when it stated that
“[wl]ithout the jury trial glarantees of the Sixth Amendment ...
due proess alonés insuffcient togive [New] what heseeks.”
SeeNewv. Rumsfeld 350 F. Supp. 2d at 93, n.8. (App. 33a).

Further,New cortended tht inboth theGaudinandJackson
case<ited in Count I, the Supreme Court had retpgd that
the Fifth Amendment duprocess requirement of praaéyond
areasnable daibt and theSixth Amendment requirement of
jury trial, whle interrelatedare independentipoted. As New
pointed out, the Supeme Cour first laid down theFifth
Amendmentdue proess reguement of proof beyond a
reasonble doubt in a juvenile proceedimghich— like a ©urt-
martial — is not subject to theib8h Amendment right to jury
trial. Seeln re Winshig 397 U.S. 358364 (1970, and
McKeiverv. Pennsivanig 403 U.S. 528, 543 (1971).

As for Count Il New contended that, although the district
courthad corectly ruled tha the military courts hd failedto
apply the Suprera Cout’'s standards governing political
guestions it erroneously hadafled to address whether the
military courts’ invocation ofhe political questiodoctrine had
deniedNew’s dwe procssright tocontesthe proseution’scase
agains him, as guaranteed by Cranev. Kentucky suprg and
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Simmonsv. South Carolinasupra New App.Br., pp. 31-35,
DocketNo. 05-5023, U.SApp. D.C. Further, New contested
the district court’'s resolution of &w’s fourfold legal and
constitutionalobjections to the Macedoniaemoyment, with
specialemphasis upon the district court’s erronedigposition
of New’s claims under the United Nans Partiipation Ad,
whichcontaingudicially enforceablerules limiting the powenf
the Presidento deployAmerican armel forcesmembersnto
serviceof the United NationsNew App. Br., pp35-40, Docket
No. 05-5@3, U.S. Ap. D.C.

7. The Court of Appeals Panel Opinion.

The court of appeals affined the district court, concluding
thatthe military courts hadiven“fair consideration” to New’s
due process claimsSeeNew v. Rumsfeld 448F.3d 403, 408-
11(D.C.Cir. 2006) (App. 1a, 7a-14a)Vith respet to Count |
of his complant, the pael disrgardel New's dlegations that
the parties had stipulated that the Uikhiform was gnerdly
unauthorizedandthat theprosecution had utterlgiled to prove
its contention thathe U.N. miform in tis case was justified by
anexcepion allowing “foreigninsignid as a stety measuren
amaneuvearea. Compare id.448 F.3dat 405, 409 (App. 2a-
3a,9a-11a with 2d Compl. 11 14-16App. 174a-176a). The
paneleffedively relieveal the proscution @ its burden to show
thatthe U.N. miform fit within this“safety exception,placing
theburden upon Newo show otherwiseSeeNewv. Rumsfeld
448 F.3d at 409-10 (App. 9a-11a). Havidgne so, the ped
thenfound “ro fundamatal deéct in[CAAF’s] consideration
of the issue.”ld., 448 F.3d at 410 (App. 11a).

In like manrer, the pnel did ot reviav New’sallegaions in
Countll of his complat that thefailureof the miltarycourtsto
abideby Supreme Court standards govermdjtical questions
hadprevented Nevirom contesting the lawfulness thie order
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on the groud that the deployment fowhich the order was
issuedwas unlawful. See id. 448 F.3d at 410-1(App. 11la
14a). Rather than making aimdependent determination that
invocation of the political question doctrineonformed with
SupremeCourt standards (a) governing Buguestions or (b)
insuring the due process right to a complete deée— as
allegedin New’s complaint — the pah amply asserted that
“the military courts’ use of thepolitical question doctrine
deservesdeference....Comparad., 448F.3d at 410 (App. 12a)
with 2d Compl. 19 42-44 (App. 182a).

8. Petition for Rehearing En Banc.

New’s petition for a rehearing en babhmught to the entire
court’'sattentiorthat the‘fair consideration” standard ofiiew
applied by the panel to Mw’s cdlaterd attack @ his cout-
martialconvictionhad been specificallejectedas “vague and
waterel-down”in Kauffmanv. Secretanof the Air Force415
F.2d991, 997 (D.C. Cirl969). Petition for Rehearing Banc
by Appellant Michael G. New (“New ReheaPet.”), pp. 1, 8
(App. 153a, 160a)Newfurther documented that tkauffman
standard— military court rdings on onstitutond questions
must“confomm to Suprena Court stadards, ulkessit is shown
that conditions peculiar to military lifegaire adifferentrule”
— was the prevailing rule in the D.C. Circuit. New RehPat.,
pp. 8-10 (App. 160a-162a). And New demonstrated tiha
panelhad adopted a diffeme standard, without discussion of
Kauffmanand in utter disregard of the impalcat itsdeviation
from the Kauffmanrule actualy placed upn New, ad would
placeupon litigants inthe future. New Rehear. Pet., gp-11
(App. 165a-166a).

On August 17, 2006, the court of appeals denied 'Blew
petition for rehearing en bancAgp. 54a.)
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REASONS FOR GRANTING THE WRIT

I. The Standard of Review Applied by the Court of
Appeals to New’s Collateral Attack on His Court-
Martial Conviction Conflicts with the Standards of
Review Applied by Other Courts of Appeals, Calling
for the Exercise of this Court’s Supervisory Power to
Settle an Important Federal Question.

Only four years ago, ten-Cirait Judge Sauel Alito
observedhat “[t]he degree to which a federableas court may
considerclaims oferrorscommittedin a military trial hadong
beenthe subject of controver&nd remains unclear Brosius
v. Warden 278 F.3d 239, 242 (30dir. 2002). “Nearl\b0 years
afterit wasdecided, he furtler notegthis “Cout’s decison in
Burnsv. Wilson, 346 U.S. 137 ... (1953) is still the leading
authority.” Id., 278F.3d at 22-43. Y, afterall these yes, he
declared;[lJower courts have had difficultgpplying theBurns
‘full and fair test,” ating the District & Columbia Circuit
Court’'scomment irKauffmanv. Sec.of the Air Force415 F.2d
991, 997(D.C. Cir.1969), thaBurns“has meant manthings
to many courts.””Brosius 278 F.3d at 243.

A. Conflict among the Circuits.

In the 37 year sinceKauffman the Burns “full and far
considerationtesthas contiued tanean “manyhings to many
courts.® After conducting its own review of tBirnsdecision,

3 Only the Second, Fourth, Sixth and Seventh Ctscappear to have
escapedhe unenviable tas&f having to nterpré¢ and applyheBurnstest.
See Kasey v. Goodwyn, 291 F.2d 174, 178 (4th Cir. 1961); Baker v.
Schlesinger, 523F.2d 10311035 (6h Cir. 1975);andChandlewv. Markley,
291F.2d 157, 160 (7th Cir. 1961). Thereappears to be no cowf appeds
opinion in theSecad Circuit. SeeJ. Theunan, ‘Reviev by Federal Gvil
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the Kauffman court contuded that its“full and fair” test
“requires that militaryulings onconstitutional issues conform

to Supreme @urt standards, unless it is shown that conditions

peculiarto military life require alifferentrule.” Id., 415 F.2d at
997. Until now, this rule has preMad in the District of
Columbia Circuit and has ben applid by at least ne digrict
coutt in the Second CircuitSee, e.gAvrechv. Secretaryof
State 477 F.2d 237 (D.C.Cir. 1973),rev'd on other grounds
418U.S. 676(1974);Cothranv. Dalton, 83 F. Supp. 2d 5&4
(D.D.C.1999); andNew v. Rumsfeld 350 F. Supp2d at ®
(“The govening preedentm this Crcuitis Kauffman...”) (App.
26a). See alsoMelvin v. Laird, 365 F. Supp. Bl, 516
(E.D.N.Y. 1973).

By contrag the couts of appebs in the First, Third, Eighth,
andNinth Circuits have concluded that tBarnsrule let the
door open for an independent revieaf constitutional legal
claimsmade in aollateral attack on a court-mart@nviction,
even though such clais had reeived “full and far
considerationin the militay courts. SeéAllen v. VanCantford
436F.2d 625629-30(1st Cir. B71);Levyv. Parker 478 F.2d
772,779-83 (3d Cir. 1973)ev’'d onother gounds sub nom.
Parkerwv. Levy, 417 U.S. 7331974);Harrisv. Cicone 417 F.2d
479,481 (8h Cir. 1966; Hatheway. Secretey of the Amy,
641F.2d 1376, 1380 (9th Cir. 128 Inthe Eighh and Nith
Circuits, however, this rule appears not to have bedavied

Courtsof Court-Martial Convictions — MdernStaus,” 95 A.L.R. Federal
472, 526-27 (1989). See atoJ, Chapman, ReformingFederal Habeas
Reviewof Military Convictions: Why AEDPA Would Improve he Scope
andStardard ofRevien,” (“Reforming Habeafevien”), 57 Vanderbit L.
Rev. 1387, 1399-1402 (2004).
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congstently, leadng ane commentator to conclude that the
courts in those circuits employrfad hoc approacH.”

In the Fedral Cicuit, thecourt ofappealdas endseal the
Courtof Federal Claims’ interpretationBtirns defering tothe
“full andfair consideration” of factual claims ltlge military
courts but conducting amdependenéxaminatio of “sefous”
constitutionallegal claims irrespective of vether such legal
claimswere fully ard fairly consdered by the military courts.
SeeBowlingv. UnitedStates713 F.2d 1558, 1560-§Eed. Cir.
1983),affirming Bowling v. United States552 F. Supp. 54, 56-
58 (Cl. Ct. 1982). Tisfact/law dichotomy wa first launched
in the Tenth Circuit irKennedy. Commandant377 F.2d 339
(10th Cir. 1967), where the U.S. Court of Appeals announced
tha it had “jurisdiction to determine whether the accusesl wa
deniedanybasic ridnit guaanteedd him bythe Constittion,”
unlessthe constitutional issumvolves a factual determination,
[where]our inquiry is limited to whether thrailitary court gave
full and fair consideration to theomditutional questions
presented.”ld., 377 F.2d at 342.

In 1990, inDodsonv. Zelez 917 F.2d 250,1252-53 {0th
Cir.1990), the Court chppeals for th& enth Circuit abandoned
the Kennedyfact/law dichotorg, joining with the en banc
decisionof the Fifth Circuit which had construed the “full and
fair” test inBurnsto require application of ana#orate four-
prongtest,” weghingin each ase: (1) thesubstantiality of the
constitutionaklaims; (2) thenature of the disputeshether it be

4 SeeJ.Chapman;Reforming Fedeal Habea Revew,” 57 Vanderbit L.
Rev at 1400. Compare Harris v. Cicone 417F.2d at481with Swisherv.
UnitedStates, 354F.2d472, 476 (8th Cir. 1966). Compare also Hatheway
641 F.2d at1380 andDaigle v. Warner 490 F2d 358, 364-66 (9th Cir.
1974)with Broussardv. Patbn, 466 F2d 816 (9h Cir. 1972)andSunday
v. Madigan 301 F.2d 871, 873 (9th Cir. 1962).
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factor law; (3) the special needs, if awy the military; and4)

the consideration given to thetaim bythe military courts.See
Calleyv. Calloway 519 F.2d 184, 199-203 (5th Cir. 1975ee
alsoJ. Chapman, “Reformng Habeas Review,” 5Yanderbit

L. Rev.at 1400.

In his Brosiusopinion, Judge Alito acknowledged that the
Tenth Circuit “has the most experiemavith habeas petitions
filed by ®rvicemembers de tothe location of the Disciplinary
Barracks at Ft. Leavenwahn, Kansas,” but he and his two
colleaguesleclinedto follow its lead. After “abandon[ing] any
hope of extracting a rule’” from Burns the Brosius court
pioneered its own “uniquéapproach:

WhateverBurns means ... our inquiny a militaryhabeas
casemay nat go further than our inquiry in astate habeas
case...Thus, we Wl assume —but solely for the sake of
argument — that we may ndew determinationsadeby
military courtsin this case as if they wee determinations
madeby state courts. Aordingly, wewill assume that 28
U.S.C. § 2254(e)(1) applies to findings of historical fact
madeby the militarycourts [and] in considiag other
determinationsmade by the militarycourts, ve will
assume that 28 U.S.C8 225l(d) applies. Brosius 278
F.3d at 245 (emphasis added).]

To add to the confusion amonflict, the panein the instant
casefashionedits own unique twist orBurns The panel
(a) ignored completely th&auffmanrule, even though it has

5 Seel. Chapman,ReformingFederal HabeaReviev,” 57 Vanderbilt L.
Rev. at 140102.

5 1d. at 1401.
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beenthe ruling precedent in the District @blumbia Circuit’
(b) dismissedummarily the fourdctor test for “explicit review
for constitutional violations,” even though damed bythe full
courtof appebs in the Fth Circuit,® and (c) brushedside he
Brosius effort including a dfinitive set of standads to
harnonize the collateral attacks ooout-martials with the
statutorystandards affordestate convictionseview? Instead,
the panel invented an entirelyew rde, purportng to aply
“Burns’s‘fair consideation’ test,but limitingits appli@ation to
“non-habeageview ... of military judgents.” SeeNew v.
Rumsfeld 448 F.3d at 408 (App. 7a).

To reach his condlsion, the panel ontted from its
discussiorof Burnsanyrefeence tahe paragraph in tigurns
plurality decisionthat caled for areview d¢ the reord to
ascerdinwhether “a militarydecisiorhas dealfully and fairly
with an allegation in [an] appliation” for habea corpus.
Compae New v. Rumsfeld 448 F.3d at 407-08 (App. Y&
with Burnsv. Wilson, 346 U.S. at 142-44 (emphasis added).
Insteadthe panel transformed tBairns“full and fair” test into
a meagre “fairconsideration” one in a non-habeas collateral
attack. SeeNewv. Rumsfeld 448 F.3d at 408 (App. 7a).

" Compare New v. Rumsfeld, 448F.3d at 406-08 (App 4a-7a)with New
v. Cohen 129F.3d 639,648 (DC. Cir. 1997);Homcy v. Resor 455 F2d
1345,1349 (D.C. Cir. 1971); Owingsv. Secetay of the Air Force 447
F.2d1245, 1261D.C. Cir. 1971); Cothranv. Dalton 83 F.Supp.2d 58, 63
(D.D.C.1999); Williamsorv. Secrearyof the Navy 395 F.Supp. 146147
(D.D.C. 1975); Stabn v. Froehlke 390 F. Supp. 503505 (D.D.C. 1975);
Stoltev. Laird, 353 F. Supp. 138, 1395 (DD.C. 1972).

8 SeeNew v. Rumsfeld, 448 F.3d at 407-08App. 6a).

® SeeNew v. Rumsfeld, 448 F.3d at 407-08App. 6a-7a).
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In order toreach his unpre@edented conclusion, the panel
turnedtothis Court’s opinion irschlesingev. Councilman420
U.S.738, 7531975), fom which iterron@uslydrew thdesson
that “non-habeas review is if athyng more éferential than
habeaseview of military judgnents....”Newv. Rumsfeld 448
F.3dat 408 (App7a). But theCouncilmaripoint” on which the
threejudge panel relieddid not draw a distinction betweehe
standardf reviev in habas and nohabea colateral atacks.
Rather, Councilman’sholding spoke only to theifference
betweerthe jurisdictionabases of thievo proceedingdd., 420
U.S. at 750-53. Indeed, th@ouncilmancourt did not even
address the merits of tlvenstitutonal clam, refraining on the
equitabé groundthat te petitimer had diled to ehaust his
“remedies in the military syem.” I1d., 420 U.S. at 758-59.

Remakably, the panel apparentiyfound no opinion
supporting its view tha Councilman ushered in a more
deferentialstandard of review governirgpllateal atacks on
court-martialconvictons,becauséhe petition did not meet the
“‘cugtody” requirements of habeas corpysetition. SeeNewv.
Rumsfeld 448 F.3d at 406-08 (App. ¥&)*° Instead, by
drawing a distinction between habeas aadhabeas collateral
attacksthe pankdecisionin this cas has aded tothe conflict
over Burns among the circuits. Additionally, it haseated
confuson within the District of Columbia Circuit, a confusion
thatthe entie appekte courrefusel to addrss inrespmse to
New’s petition for rehearingnebanc.

B. Confusion Within the District of Columbia Circuit.

As Newpointed otiin hisbrief in support of his petition for
rehearingen banc, the panel ruling apiplg its vesion d the

10 seealsn J. Theuman, “Review by Federd Civil Courts ofCourt-Martal
Convictions — Modern Status,” 95 ALR Fextal 472, 524-41 (189).
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Burns“fair consideratioh test diredy contradi¢s Kauffman
NewRehear. Petpp. 6-11 (App. 159a-164a). First, likew's
collateral attack, the colateaal attack inKauffman was a
nonhabeaproceeling. SeeKauffman 415F.2d at 995. Second,
the Kauffman court, after careful xeew of “full and fair”
consideratiofanguaein Burns rejeded that tst, dismissingt
as“a vagie and weereddown stadard,” btdly inadequte to
conferthe “benefits of collateraéview of militaryjudgments ...
[in] civilian courts.” SeeKauffman 415F.2d at 997. Thirdhe
panel’sidiosyncratic“fair consderation” test undermines the
Kauffman standard that dictatesdependent judicial “review
[of] consttutional rulings of [military courtsto] find [whether]
the[y] [are] correct byrevailing Supreme Court standardSeée
id.

The panel's inexplicable refusal not only adhere to the
Kauffmanstandard, but to ignore it altogether, umdi@es the
Kauffmanprecedetj leaving it on the books without guidance
to future litigants on how to evaluate and then compose a
nonhabeasollateal atta& complant, and withoutguidarce to
the district court judges in the District of Columbia Ciitcon
howto appraise the sufficienof such acomplaint on anotion
to dismissunder Rule 12(b)(6), F.R.Civ.P., or timerits of any
claimin swch a complaint on a motion for summary juchgnt
underRule 56, F.R.Civ.P. Furthermore, tb@nel decisiomas
prejudiced New who, in reliance on th€auffman standad,
wroteCountd and I of his complaint.See2d Compl., 11 37, 41
and44 (App. 180a-182a). Byssessing the legal sufficienaly
New’s complain by its extremby deferantial appication d its
modified“fair consideration’test in theD.C. Circuit, the three-
judgepanelapplied a standard to New’s complaint that lbeein
explicitly repudiatedin Kauffman Such anex post fato
applicationof a previously diseded standards unfair and
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unjust;"* highlighting the need for thexercise of this Court’s
supervisory poweto settle this important federal question.

C. Burns v. Wilson Should Be Reconsidered.

As the Third Circuit panel iBrosiusnoted theBurns “full
andfair” consider#ion test vas not theroduct ® a “majaity
opinion.” Brosius 278 F.3d at 243. As the panel also observed,
Justice Frankfurter “did not vote to affirm @verg but stated
the Court should have put the case down for neawent.” 1d.,
278F.3d at 23, n.1. hdeed, Juste Frankfurtea implored his
colleagues to give the casmwre serious consideration:

It is my view hat this is not just a case involving
individuds. Issues of fareading import are at stake
which cdl for further consderation. They were not
exploredin all their significance in theubmissions made
to the Court. Burnsv. Wilson, 346 US. at14950].

After the Court had denied a motion for rehearing, Justice
Frankfurteragain &pressed is concens, this tme even nore
strongly:

Fundamentalissues which have neither beenusd ly
counselnor considered bthe Court are .involved. On
suchimportantquestions, the military authorities, thar,
and the lower courts ... ought ndd be left with the
inconclusive determination which our disposition of the
case ... implies. [ld., 346 US. at844 emplasis dded].

11 seeBrinkerhoff-Faris Trus & Sav.Co.v. Hill, 281 U.S.673, 67982
(1930).
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Additionally, Justice Frakfurter claimed that the plurality
“assertionthat‘in military habeas arpusthe inquiry, the scope
of matters open for review, has algdyeen mar narrowthan
in civil cases’ ... is .demonstrably incorrect.” Id. (emphats
added).

JusticeFrankfurter's admonition anditque have proved
prophetic.In 1975,for example citing Burns the Government
urgedtheU.S. Court 6Appeds for theFifth Circuit to limit its
reviewto “a determination that thmilitary courts haveuily and
fairly considered [Lieutenant William] Callsy claims” of
constitutionaldeficiencies irhis collateal attak on his ourt-
martial convidion for the“premalitated muder ...of not les
than 102 Vietnamese civilians at Myal...” Calley v.
Calloway 519F.2d 18!, 190, 194 (5th Cir. 1975). Sitting en
banc,the Courtof Appeals refused. After conductiagcareful
review of the hisory of collaeral resiew of @urts-matial —
both habeas and nonhabeas, and pnd-@ostBurns (id. 519
F.2dat 194-203) — the full appellate coadncludel that the
Burnsdecisiorbequethed a poblematicand unceainstandard
of review. SeeCalley, 519 F.2d at 198 and 198, n.20. It was
problemaic because, as Justice Frankfurter fsadbstantiated”
in Burns one of its premises — “that in ‘military beas corpus
the inquiry, the scope of nizrs operfor review, has always
beenmore narrow than in civil cases~ was “historical ly]
inaccurafte].” Calley, 519 F.2d at 198 n.20. It was “w@arain”
becauseourts have both limited their inquiry to “wther the
military courts &irly considered the petitioner’s claims,” and
broadenedheir inqury to apply the same stardaas applid to
civilian cases, tinless it isshown thaconditiors peculia to
military life requirea different rule.Kauffman...” 1d., at 198,
n.21.

Becausdurnssounded suchn unceaintrumpet, he Fifth
Circuit concluded that it was neaasy to reformulate the
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standaraf review. SeeCalley, 519 F.2cat 228-29. But neither
theentire Fth Cirauit’'s reformulation, nor angther effort by
acourt of appeals, can solve the conflicts andusiohs created
by theBurnsdecision Onlythis Courtis able to do that. And,
afterover 50years offutility in the lower courts, it is time for
this Court to clarifythe standardf review governingdlateral
attacks on court-matrtial convictions.

I1. New’s Due Process Claims Were Resolved by the
Courts below in a Way That Conflicts with Relevant
Decisions of this Court.

This case came to the U.Sourt of Appeals for the District
of Columbia on appeal from the district court’s ruling dismissing
New’s collateral attack on his cowumartial conviction for
failure to state a claim upon which relief can benged
Accordingto the rule governing apge from the grant of a
motionunder Rule 12(b)(6), F.R.Civ.P., the courappealsvas
duty-boundto “rea the fats allegd in the omplaint inthe
light most favorable” to New.SeeH.J., Inc.v. Northwestern
Bell Telephone C492 U.S. 229, 249 (1989\ccordng to his
complair, and in reliance oa Stipulation of Fact, Nealleged
thatthe UN. wniform wasan “wnauhorized” foreign insignia,
violative of both statute and regulatioBee€2d Compl. 11 11, 14
(App. 173a-1Ba). Futher, @cordirg to the complaint, the
prosecutiorclaimed that th&).N. unform in this case met an
exception to therule tha the unifem was unathorized and it
wasthe prosecution thahenargued (without introducing any
evidence)that the UN. unifam was jstified as a “sdety”
measuren a “maneuver” areasSee2d Compl. 15 (App. 175a).

The courtof appebs not onlyfailed toread theeallegations
in thecomplaint, as it waduty-bound to do; it actualignored
them,erroneously sserting that “New’s defensedused on the
lawfulnessof the order —specifi@ally its consisencywith Army
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Regulation 670-1 ... which permits commanders to require
uniform modifications‘to be worn within [a] maneuver area”...
or when safetyconsiderations make gppropriate.” New v.
Rumsfeld 448 F.3d at 40 (App. 2a). Bymisstating New’s
defensethe court of appeals erroneouasumed that the U.N.
uniform was preumed to hae beenlawful as a “safety”
measureand that New had failed to rebut that presumptiee
id., 448 F.3d at 40910 (App. 9a-11a). In fact, howeverthe
presumption was rebutted by a stipulation of the parties that
wasentered into evidenc&ee 2d Compint, 114 (App. 175a).
As CAAF Judeg Sullivans obseved in his @inion in United
Statesv. New, one the presumption was rebutted, the
prosecutionrwas complled to make the “safetyclaim in light
of the fact that thelefense produced “some evidetitat[the]
order to wear UNbadgeswas patently illegal’ becausat
‘directed the commission of a crime.” Id., 55 MJ. at 127
(App. 123a) (emphasis added).ndeed, as Judge 3uhln
concluded;the Gowernmentmust provehe lavfulness of the
disobeyedorder [to don a proscribdeuniform] without the
benefit of the inkrenceof lawfuness” tlat would hae
otherwi® arisen from the presumptighat amilitary order is
lawful. I1d. (App. 124a).

However,the cour of appealdgnoral New’s dlegations in
the complainin disre@rd of ths Court’srule tha acomplaint
shouldnot bedismissed unless “itis clear thatmdief could be
granted under any geof facts that could be proved consistent
with the allegations!® And the cout of appeals utery failed
to address New’s fundamental clai that he had been denied
dueprocess ofaw at hs court-martial by the militarjudge’s
ruling that the factual issuesinderpinning the alleged
lawfulness of the order to wear the U.N. uniform, under the

2 H.J., hc.v. Northwesten Bel Tele Co, 492 U.Sat 24950.
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exception which had been raised by the prosecution, need
not be proved beyond areasonable doubt to the military jury.
See2d Compl. 11 17-24 (App. 176a-178a).

A. By Erroneously Ruling that Lawfulness Was Not an
Element of the Offense of Disobeying of a “Lawful”
Order, the Military Courts Denied Mr. New His Due
Process Right that Every Fact Constituting the
Offense Charged Against Him Be Proved Beyond a
Reasonable Doubt.

Fully 36 years ag, thisCourtconfronted the question whether
therule that the Government prove a “criminal igfeabewpnd a
reasonble doubt” was constitutiondly mandatd and, if so,
whether that guaantee should be xended to ajuvenile
proceedingn which aperson was charged with the commission
of an act wich, if ommitted byan adultwasa cime. Seeln
reWinship 397 U.S. 358362, 3651970). The Court answered
both questionsn the afirmative, ruling that “theDue Proess
Clauseorotecsanaccused against conviction except upon proof
beyonda reasonable doubt ®fery fact necessg to constitte
the crimewith which he is charged.Id., 397 U.S. at 364, 368
(emphasis added).

Thiscase presents fdecisiorthe quesbn whetter this wé-
settledconstitutonal due pocessstardard of proof begnd a
reasomable doubt applies to courts-martial. Must the miltar
proseution prove beyond aeasonable doubt “everact
necessaryo constitute” a violation of an offense definedtbg
UCMJ? CAAF Judge Sullivaassertetithat 10 US.C.Section

13 SeeUnited Statesv. New, 55 M.J. at 118 (Ap. 103a). (“[A] miliary
accusechas a codal andonditutional right to havemembers d his cout-
martial, not the military judge, de¢rmine wletherthe Governmenhas
proved,beyonda reasnabledoubt,each ad evey elementof the offense
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851(c) codifies this constitutional due processnpiple by
requiringthe militay judge tanstruct the militaryury “as to the
elements of the offense and chedrgnd:

(1) that the accusedust be presumed to bewocenuntil
his guilt is established by layand competent evidence
beyond a resonable dubt;

(2) that ... if there beeasonable doulds to the guilt of the
accusedhe doubt must be resolvedfavor of the accused
and he must be acquitted;

(4) that the burden of proof to establish thalt of the
accusedbeyond reasonable doubt is upon the United
States. Id.]

In New'’s court-martial, however, the militgondge violatedhis
constitutional and $atutory mandate byruling that the
“lawfulness” of an or@r wasnot an element of the offense of
disobediencef a“lawful” order, even thagh thecharg aganst
Newspecified, in the language® U.S.C. Section 892(2), that
he,“havingknowledge o&lawful order .. which it was his duty
to obey, did ... fail to obethe same.”See2d Compl. 1B (App.
170a-171a).

On appeal to CAAFpy a vde of three to two, a narrow
mgority affirmed this strained construction, ruling that
“lawfulnessof an order.. is nota discrée elemat of an ofense
under[10 U.S.C. Section 892(2)].United Statesy. New, 55
M.J.at 100 (App. 64a)Rather, it found that the wotthwful,”
asit appears in the statute, is mésarplusage,” providingnly
an“opportunity for the ecused to challenge the validiof the
... order” as a ratterof law before the militaryudge, thereby

with which he § charged.”) (Sullian, J., concurnig in the reslt).
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relieving the prosection from having to prove lavfulness
beyord a reasonable doubt to the militguyy. 1d.,55M.J. &
105 n.7 (App. 73a).

Dissentingrom this ruling, CAAF Judge Sitan pointed out
that, by 9 constring 10 US.C. Secion 892(2), the CAAF
majaity’s holding was a “raical dgarturefrom ourpolitical,
legal,and militarytradition.” Id., 55M.J.at 115 (App. 95a). He
further challenged he maprity, aserting tha, by erroneusly
construinghe congressionallyefinedoffense dispensig with
the clealanguage of Congss that lawfulness is an element of
the offense id., 55 M.J. at121 (App. 110-111)}} the majority
had breached the duproess standard that requires “the
Government [to] prove[], beyond a reasonable dowath) @end
everyelement of the offense of which he is get,” in direct
conflict with this Court’s opinions itUnited Stées v. Gaudin
515U.S. 506 (1995) an8ullivanv. Louisiang 508 U.S. 275
(1993).1d., 55 M.J. at 117, 118, 123-25 (App. 99a, 101a-103a,
117a-118a).Indeed, byholding thathe lawfulness of an order
was an interlocutory issueof the military judge® the CAAF
majorityimposed thédurden dprovingthe unlaulnessof the
order upon Newld., 55 M.J. at 108 (App. 80a).

Unlike the lawfulness of a search or seizure whimhcerns
factual determinations extraneows the offense charged, the
“lawfulness’of an or@r entds factual determinationstrinsic
to the offense charge As CAAF Judge Sullivan observed,

14 As CAAF JudgeSullivan poined out: “...Congressould have eacted
a statute prohibiting disobedence of orders withaut regad for the orcer’s
lawfulnes, butchose noto do so.”Id. (App. 111a.)

15 As CAAF Judge Sullivan emphasizel: “An interlocutory question... is
geneaally undestoodto beone hat'doesnot bar on he utimate meits of
the cas.” 1d., 55 M.J. at 122. (Appll2a.)
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“there are facts at issue in this case whigdd b be resolved
beforethelawfulness of the ordemder the uniform regulation
couldbe decided."United States. New, 55 M.J. at 12ZApp.
113a). Thus, inthis case the military judgdecided that the
orderto wear the U.N. unifon was “lavful” because, & a
matte of fact, “the adding of U.N. militaryuniform
accoutementshada function specificallyo enhance thsafety
of United States armed forces in Macedonia.” 2d Compl. § 17
(App. 176a). Bytaking the issue dawfulness away fom the
military jury, the prosadtion was relieved of having to prove
beyondareasonhle doubtevery fact constituting the offense
with which New had been chad,

In this way, the nilitary judge ad the dfirming military
appellae courts neglected the “vital role” that theeésorable
doubt standard” fays in American criminal jurisprudence.
According to this Court itn reWinship

[The reasonable doubt standard] is a prime instrument for
reducingthe risk & convidions resng on fatualerror.

The standad provide corcrete substance for the
presumptiorof innocence — that bedrock “axiomatic and
elementary” principle whose “@forcement lies at the
foundationof the administration of our criminkw.... [A]
personaccused of a crime .would be at a severe
disadrantgge ... amounting to dack of fundamental
fairness ....” [Id., 397 U.S. at 363 (emphasis added).]

As CAAF Judye Sullivan observed, “facts at issue in the
[New] case ... had to be resolved before tindubness of the
order under the uniform regulan cauld be decided,” thus
indicatingthat the isue of lavfulnesswas d'mixed question of
law and fact.”United Statesr. New, 55 M.J. at 122 (Apfdl13a-
114a). Accordng tothe CAAF majority, howeer, because the
ultimatequestion ban orde’'s lawfulness ione of “law,”facts
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relevantto the issue of lawfulness are part of alegquiry for
themilitary judge,not for the military juryas an element of the
offense. See id.55 M.J. at 100-102 (App. 64a-67a).

The CAAF majority’s distinction betwee law and fact
directly conflicts with this Court’s ruling irunited Statew.
Gaudin where this Court rejected ti@venment’s argument
that “only the &ctual canponentsof the essentibelemens”
need beroved beyond eeasonable doubt to the jurid., 515
U.S.at 511(italics original).Instead, th&audincourt ruled that
its Due Process decision In_re Windip and related cases
“confirm[] that the juy’'s constitutional responsibility is not
merelyto determine the factbut toapply the law to those
facts and drawthe dtimate conclusion of guilt or innocence.”
Gaudin 515 U.S. at 514.

Thedistrict ourt attenpted toescapéaudin dismissingt
asirrelevan, because “the Sixth Amendment right to trial by
jury does notjaplyto courts-martial. Newv. Rumsfeld 350 F.
Supp.2d at 92AApp. 33a). But this effort was erranes, aghe
GaudinCourt reliedheavilyupon the de procss princige that
the Constituton requires the Government to prove drey a
reasonable doubt “eveglementf the crime ... charged.See
id., 515 U.S. 8510. See als®15 U.S. 8523-24 Rehnquist,
C.J.,concurring). To be sure, the duecesprinciple of proof
beyonda reasonable doubt is intelatedwith the jury trial
guaranteeput the former also exists independentlynirthe
latter, as evidenced bghis Court’s ruling inln_re Winship a
juvenile proceeding which — like a court-ntiat — is not
subject to the Sixth Amendment right to jury tria See
McKeiverv. Pennsivania 403 U.S528,543 (197); Jackson
v. Virginia, 443 U.S. 307, 309 (1979).

By failing to apply these duegess standards to the military
court’'sruling that lawfulness was not an elemehtheoffense



27

with which New was charge both thedistrict court and the
courtof appealdell shot of theirdutyto ensurehat “thetenets
of fundamerdl fairress” preail in the administation of tte
UCMJ. SeeSen. Report 98-53, pp. 2, 8-9, 10; 33-34 98th
Cong.,1st Sess.) And, inso dang, thecourts bw failed to
implementthis Courts precdentsapplying the die proces
guarante®f proofof everyfact constitutingan offense beynd
a reasonable doubt.

B. By Erroneously Ruling that Mr. New’s Legal and
Constitutional Objections to the Military
Deployment for Which the Order Was Issued Were
Nonjusticiable Political Questions, the Military
Courts Denied New His Due Process Right to
Present a Complete Defense to the Charge Against
Him.

In a courtmartial br disobéience 6 a lawul order, a
military order is presumed to be lawfubeeUnited Statew.
New, 55 M.J. at 108, 118 (ApjBOa, 102a).Unless arorder is
“palpably illegal uponits face,”the preamption oflawfulness,
if left unrebutted, greatipcreases the likelihoaaf conviction.
Sead., 55M.J. at 108, 118 (App. 80a, 1038y stipulation of
fact, New introduced evidence that the U.N. paschad cap,
being “foreign ... insignia,” were “not [to] be worn on” a
soldiers Battle Dress Uniform, pursuant to AR 670-1, 11 3-4
(App. 151a-12a). Ths, New réutted the inference of
lawfulnessof the order to wear the U.N. uniforngeeUnited
Statesv. New, 55M.J. at 27 Sullivan, J, concurring) (App.
123a).

In response, the prosecution argtlet theU.N. patches and
capwere specificalljauthorized by AR 670-111-18 and 2-6d
(App. 150a), which together prale that a €ommande in
chargeof a wit within [d maneuver area” mayrequire “the
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wearof organizational .items ... with the uniform whesafety
considerationsnake it appropriate.See id (emphasis added).
In order tasupport this claim, the prosecution was competed
arguethat the Maedonia deplyment for which the uniform
was “prescribed” was a “mamwer’ area, and that the U.N.
uniform had been prescribed a “safetymeasuran that area,
“the wearingof [U.N.] bluein a hostile environment [being] the
best protecton one ca have fom the boudless chaos of
warfare.” See2d Compl. § 15 (App. 175). But there was no
evidence swporting such an argument.n fact, anysuch
evidencewould hae been itually fatal to the prosedion’s
case— for it would have confirmed New’'s showing that the
Macedoniardeployment was an illed“combatant” operation,
havingnot received the specific written approoBCongress, as
prescribedby the UNPA, 0 U.S.C. Section 287dsée 2d
Compl. 11 9, 12 App. 172a-174a)). Not surprisinglythe
prosection incorsistentlyrefuse to concede thdtMacednia

is a hostile evironment” while simudtaneouly insisting that the
U.N. patches and cap were ded to protect New’s unit from
“combatants” in the aresSee2d Compl. 1 15 (App. 175a).

Themilitary couts let the prosecution escape this dilemma,
however,by refusing to rule on the deployment’s Ieality and
constitutiondity on the gound that thof New's challenges —
violation of Sectons 27& and 278d-1 of the UNPA, the
commanderin chief and gppantment provisions of Article I,
Section 2 d, and the Thirteenth Amendment to, the
Constitution— were nonjusticiable pibical questions. 2d
Compl.91 13,16, 26, 24App. 174, 176a178a, 178); United
Statesv. New, 55 M.J. at 108-09, 116 (App. 8a-83a, 999a).
As the distrct courtfound, themilitary courts fmproperly
aggregted] all of [New’s] claims of illegality under theubric
of a ‘chalenge to the President’'s use of the ArmedcEs.”
U.S. ex rel. Newv. Rumsfeld 350 F. Sipp. 2dat 96. (App.
39a). Indeed, nonef New’s claimsdepended upon amyf the
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constitutioral provisions dividing the war powers between
Congrassand the PresidenSee2d Compl. 11 9rad 10 (App.
172a-173a). For example, New's UNPA claims rested upon
specific treaty provisiors and stattory rules limiting the
President’discretion to deploy Ameran armed foresin the
serviceof the United\ations. See22 U.S.C. Sectio287d and
287d-1 (App. l46atd47a; H. Rp. 79-138, reprnted in
U.S.C.C.A.N., 927, 933-34 (79th Cong., 1st Sess. 1945).

Notonly did the mil itary courts misgpply thisCourt’s political
questiordoctrine, but they misusdidat “doctrine [tojorewent(]
thenormalpresumption of a militargrder’s unlawfulness from
beingrebutted.”SedJ.S. ex rel. New. Rumsfeld 350F. Supp.
2d at 95. (App.38a). The military courts thus permitted the
prosecutiorto rely upon the Maloniandeploynent tojustify
the U.N. uniform as d safety”measure in a “maneuver’ea,
while simultaneuslydenyingNewany oppotunity to chalenge
thelegalty and constititionality of that deplognent. In doing
so, the militayy courts derived New of his onstitutiorally
guaranteediue process ght to a fneanindul oppotunity to
presentacomplete defense.” SeeCranev. Kentucky 476 U.S.
at 690 (emphasis added).

Accordingto this Court’s due process principlesiefendant
in a crimind case ha a “funchmental onsttutional right to a
fair opportunity to present a daise.” Id., 476 U.S. at 687.
While themilitary courts obliged thprosection in its ned to
rely upon the Meedonia deploynent to justy an othewise
unauthorizeduniform, they raised torule onthe merits of
New’s claims that the entire Macedonia operation violated
(@) the UNPA rules govening both combatant and
noncombatanbperations as separatelpvidedfor by theU.N.
Charter, (b) the constitutional pwisions limiting the
appointmenand commander in chief pews ofthe Pregsient,
and (c) the Thirteenth Amendnent profbition aginst
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involuntary servitude. In so doing, the militacpurts blocked
New's “ability to meet thdprosection’s] case” a@inst him,

contraryto “one of he hallmaks of dugorocessn our adversary
system.” SeeSimmonsv. Souh Caroling 512 U.S. 154, 175
(1994) (O’Connor, J., concurring). And thedurt of appeals
perpeuated this error by its failuréo apply this Court’s due
procesgprinciples to a reiew of Nev’s cout-martid.

CONCLUSION

As CAAF Judge Sullivan observed, “as a cadet at West Point
andas a soldier,” he waaught to obeyall lawful orders,” but
if he“believed that amrder vas unlaviul [he] coud disobeyit
but [he] would risk a court-martial vete a ‘military jury’
wouldeither alidateor rejest [his]decision to disobey.United
Statesv. New, 55 MJ. at 117 (Sullivan, J, corcurring)
(emphais added) (App 101a) If the rulingin New’s court-
martialis left starding, this well-established “political, legal and
military tradition” (d., 55 M.J. at 115)App. 95a) will have
beenabandoned.By relieving the posecutia from haing to
prove the lawfulness of military ders beyond a resonable
doubt,and forelosingclaimsonthe gound of nonjusticiabili ty,
the military courts have rabraced a docy that provides no
judicial che& or balance upon the executive discretion of
superiorauthority — from theommandein chiefin the White
House to the lieutenant in the field — at the expense of the
soldier, sailor, marine, or airman.

Forthis reason, and fdhe reasons stated in thedyof this
petition,formerArmy Speciakt Michael G. New’s petition for
a writ of certiorari should be grauite
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