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IN THE UNI TED STATES COURT OF APPEALS
FOR THE ARMED FORCES

UNI TED STATES, ) FI NAL BRI EF ON BEHALF OF
) APPELLANT
Appel | ee )
V. ) USCA Dkt. No. 99-0640/ AR
)
M chael G ) Crim App. No. 9600263
NEW )
450- 73- 3292 )
United States Arny, )
)
Appel | ant )

TO THE JUDGES OF THE UNI TED STATES COURT OF APPEALS
FOR THE ARMED FORCES

| SSUES GRANTED

WHETHER THE M LI TARY JUDGE ERRED BY DENYI NG
APPELLANT" S CAUSAL CHALLENGE AGAI NST A
COURT- MARTI AL MEMBER VWHO PREVI QUSLY ORDERED
A SUBCRDI NATE TO DEPLOY TO MACEDON A.

WHETHER APPELLANT’" S CONSTI TUTI ONAL AND
STATUTORY RI GHTS TO BE TRI ED BY COURT-

MARTI AL MEMBERS AND TO HAVE THE MEMBERS
DETERM NE WHETHER THE GOVERNMENT HAS PROVED
EVERY ESSENTI AL ELEMENT OF THE CHARGED
OFFENSE BEYOND A REASONABLE DOUBT WERE

VI OLATED BECAUSE THE M LI TARY JUDCGE RULED
THAT THE ORDER G VEN TO APPELLANT WAS LAWUL
W THOUT SUBM TTI NG THE | SSUE TO THE MEMBERS,
AND BECAUSE THE M LI TARY JUDGE | NSTRUCTED
THE MEMBERS THAT THE ORDER WAS LAWFUL AS A
MATTER OF LAW

1]
WHETHER THE M LI TARY JUDGE ERRED BY FI NDI NG

THAT THE ORDER TO DEPLOY IN THE UNI TED
NATI ONS UNI FORM WAS LAWFUL.



Y

WHETHER THE M LI TARY JUDGE ERRED I N AVA DI NG
THE QUESTI ON OF THE LAWFULNESS OF THE ORDER

AND HCOLDI NG THAT LAWFULNESS WAS A

NONJUSTI CI ABLE POLI TI CAL QUESTI ON

STATEMENT OF THE CASE

On 24 Cctober, 17 Novenber, 8 and 13 Decenber 1995, and 18,

19, 23 and 24 January 1996, Specialist Mchael G New,

appel I ant,

was tried by a Special Court Martial conposed of

officers and enlisted nenbers at Lei ghton Barracks, GCermany.

Contrary to his plea, SPC New was convicted of violating a

| awf ul order

in violation of Uniform Code of MIlitary Justice

(hereinafter “UCMJ.”) art. 92, 10 U.S.C. § 892 (1988); in

turn, he was sentenced to a bad conduct discharge. On 12 June

1996, the convening authority approved the sentence. On 28 April

1999, the United States Arnmy Court of Crim nal Appeals

(hereinafter “the Arny Court”) affirnmed the findings and

sent ence.

Pursuant to the order of this Court,

under si gned counse

(Appendi x A)

on July 29, 1999,

filed a Supplenment to Petition for G ant of

Revi ew under Rule 21. On Cctober 13, 1999, this Court granted

the Petition for Gant of Review on the four

supr a.

| ssues G ant ed,



STATEMENT OF FACTS

At the time of the offense for which he was convicted, SPC
New was assigned to Headquarters Conpany, 1/15th Infantry, 3d
Infantry Division. On 21 August 1995, SPC New was i nforned that
his unit was to be deployed as Task Force Able Sentry as part of
United Nations (hereinafter “UN') Protection Forces (hereinafter
“UNPROFOR’) to the fornmer Yugoslav Republic of Macedonia
(hereinafter “Macedonia”). The depl oynent, ostensibly under
Chapter VI of the UN Charter, was ordered by the President, but
was not ratified or approved by the United States Congress.

In preparation for the deploynent, nenbers of SPC New s
unit were infornmed that they would be required to wear the
shoul der patch and headgear of the UN (hereinafter “the UN
Uniforni) as their uniformthroughout the deploynent. (R at
582; AE. XXXII.) Lieutenant Col onel Stephen R Layfield, SPC
New s battalion commander, testified that this uniformwas known
as “the UN Unifornt and its individual conponents were “UN
uniformparts.” (R at 595-596.)

It struck SPC New as odd that he was ordered to wear the UN
Uni form when he was a soldier in the United States Arny. (R at
693.) Believing the order to wear the UN uniformunl awful, SPC
New i nfornmed his squad | eader and pl atoon | eader that he would
not wear the UN Uniformuntil he was provided with sonme

rationale and controlling authority for the order to do so. In



turn, SPC New s concerns were brought to the attention of his
chai n of command, including his conpany, battalion and brigade
commander s.

In response to his concerns, SPC New was ordered to exam ne
the UN Charter, its history and objectives, and to re-think his
position. On 31 August 1995 he was counsel |l ed about his
concerns. (A.E. XXXI.) On 6 Septenber 1995, he was counsell ed by
three different non-comm ssioned officers in rapid fire
succession, and was inforned that he woul d be subject to
discipline if he disobeyed an order to wear the UN Uniform (A
E. XXX, XXXV, XXXV.)

Havi ng exam ned the UN Charter as directed, on 19 Septenber
1995 SPC New submitted a statement to superiors in his chain of
command indicating that he viewed the UN Charter to be
inconsistent with the United States Constitution and his oath of
enlistment. He wote in pertinent part:

2... 1 interpret the wearing of a uniform

or the accouternments of a uniform as a sign
of allegiance and faithful ness to the
authority or power so signified or which

i ssues that uniform | am an American who
was recruited for and voluntarily joined the
US Arny to serve as an Anerican soldier. |
amnot a citizen of the United Nations. | am
not a United Nations Fighting Person. | have
never taken an oath to the United Nati ons,
but | have taken the required oath to

support and defend the Constitution of the
United States of Anerica.



3. | amnot trying to avoid a difficult or
dangerous assignnent or to get out of the
Arny. | served in Kuwait |ast year and have
offered to serve anywhere in the world, in
my Anerican uniform in the capacity as a
U.S. Arny nedi c under Anmerican comand and
U.S. Constitutional protections. | have
worked diligently to be a good sol dier, and
have received early pronotion and
recognition for ny efforts ... In order to
avoi d controversy or to avoid placing the
Arny in a bad light, | have requested a
transfer to a unit that is not required to
wear the U N uniform | was told that such
was not possible and I was even reluctantly
willing to accept an honorabl e di schar ge,
and | was willing to sadly and reluctantly
w thdraw fromthe U S. Arny quietly. That
request was al so deni ed. However, | w Il not
wear a UN uniformto serve under UN Command,
and I will strongly contest any discharge
that is |l ess than honorable. (A E XXXVIL)

Principally in response to SPC New s questions, his unit was
assenbled to receive an “information briefing” on 2 QOctober 1995
concerning the |l egal bases for the deploynent of United States
troops to Macedonia in the UN Uniform (R at 69-73.) SPC New
attended this briefing. (R at 690.) The briefing, conducted by
a judge advocate,! answered SPC New s questi on concerni ng why he
had to wear the UN Uniformto Macedonia with this response:

“Because they | ook fabulous!” (R at 82; App. Ex. XXVIII, pp.

! Thi s sanme ubi quitous judge advocate served as |lead trial
counsel at SPC New s court-martial so he could personally
prosecute SPC New for disobeying an order predicated upon this

j udge advocate’s personal |egal advice. This judge advocate al so
testified twce as a witness at the court-martial. (R at 53-82,
652-669.) Eventually, this judge advocate was renoved from
further participation in the case by the mlitary judge pursuant
to a defense notion.



24-25.) At the conclusion of the briefing, LTC Layfield issued
an order to the soldiers in the battalion to wear their UN

Uni fornms on 10 October 1995 for a battalion formation at 0900.
SPC New s conpany commander, Captain Roger H Pal mateer, |ater
ordered his troops, including SPC New, to attend a conpany
formati on at 0845, prior to the battalion formation. (R at
625.)

To SPC New, the order to wear the UN Uniform appeared
clearly unlawful. H's conclusion that the order was unl awful was
buttressed by the vapidity of the unprofessional, flippant and
supercilious remark by the briefing judge advocate on 2 Cctober
that the reason United States soldiers wear UN Uniforms is
“because they | ook fabul ous!” SPC New s concl usion was | argely
based, however, on his research of Arnmy regulations. (R at
679-680.) In particular, SPC New researched Arny Regul ati on
670-1, “War and Appearance of Arny Uniforns and I|nsignia”
(hereinafter “AR 670-1"). Finding no support in the regulation
that the order to wear the UN Uniformwas |lawful (R at 680,
685), SPC New chose to follow the regul ati on. Consequently, he
appeared at the 10 October conpany formation in battle dress
uni form (hereinafter “BDUs”), w thout the UN Uniform on;
wher eupon, he was pulled out of the formation for disciplinary

processi ng.



Further facts necessary to a resolution of the issues
presented are set forth in the argunents.

SUMVARY OF ARGUVENT

| ssue |: The mlitary judge erred by denyi ng SPC New s
causal chall enge agai nst a nenber who previously ordered a
subordi nate to deploy to Macedonia. The chall enged nenber
denonstrated actual and inplied bias because he had a personal
and professional interest in the result of SPC New s tri al
i nasnmuch as the chal |l enged nenber gave precisely the sane order
as SPC New was accused of disobeying.

| ssue I'l: SPC New s constitutional and statutory rights to
be tried by nenbers and to have the nenbers determ ne whet her
t he governnent proved every essential elenent beyond a
reasonabl e doubt were viol ated because the mlitary judge, not
the nenbers, ruled that the order given to SPC New was | awf ul
W thout permtting the nenbers to decide this elenent; further,
the mlitary judge then instructed the nenbers that, as a matter
of law, the order was lawful. In this manner, the mlitary judge
deprived the nenbers of the opportunity to find an el enent of
the of fense and usurped the nenbers’ collective role in the
court-martial. The governnment argunent enploying the
di scredited | awversus-fact distinction m sses the point because
a verdict, by its very nature, is a conbination of |aw and fact,

and the nenbers cannot be relegated to deciding only questions



which the mlitary judge deens factual as opposed to |egal.

Even under the | awversus-fact distinction paradigm the nenbers
shoul d have deci ded the | awful ness of the order because

| awf ul ness depended on several key factual findings of which the
def ense highlighted approximately 15 at trial.

Issue Ill: The mlitary judge erred by finding that the
order to deploy in the UN uniformwas | awful because the order
violated Section 6 of the United Nations Participation Act, 22
U S.C 8§ 7432 concerning decorations fromforeign governnents;
and Arny Regul ation 670-1, para. 3-4k, prohibiting the wearing
of foreign decorations on BDUs.

| ssue I'V: The mlitary judge erred by avoiding certain
argunents pertaining to the | awful ness of the deploynent in
hol di ng that | awful ness was a nonjusticiable political question
insulated fromjudicial review The mlitary judge then held
that the order was presuned | awful and that defense argunments to
the contrary could not be entertained because of the political
guestion doctrine. 1In enploying the political question doctrine
to avoid dealing with defense argunents, the mlitary judge
ignored the fact that the political question doctrine, rooted in
constitutional separation of powers, binds only Article I11
courts; that questions of statutory interpretation are not

political questions; and that, even under political question



anal ysis enployed by Article Ill courts, the issues in this case
woul d be justiciable.
ARGUMENT
I

THE M LI TARY JUDGE ERRED BY DENYI NG SPC

NEW S CAUSAL CHALLENGE AGAI NST A COURT-

MARTI AL MEMBER WHO PREVI OQUSLY ORDERED A

SUBORDI NATE TO DEPLOY TO MACEDON A.

The standard of review is abuse of discretion. Uni t ed

States v. Daulton, 45 MJ. 212, 217 (1996).

During voir dire, a court-martial nenber, Colonel Dana F
Kwi st, admtted that he had ordered a subordinate to deploy to
Macedonia. (R at 508, 532). COL Kwi st acknow edged that his
order to deploy required his subordinate to wear the UN Uniform
(R at 508). COL Kwi st also stated that he had read several
newspaper articles regarding SPC New s case. (R at 530-31. COL
Kwi st stated that he read the newspaper everyday, and he
estimated the nunber of articles he saw about SPC New s case to
be about ten. (R at 531). Although COL Kwi st did not believe
t he amount of pretrial publicity in SPC New s case to be
“extraordinary,” he did cormment that he had wondered whet her SPC
New s court-martial mght be “a | andmark case.” (R at 532).

After the individual voir dire of COL Kw st, but before
calling the next panel nenber, the mlitary judge voiced
exception to the nature of the defense counsel’s questions:

| don’t know what the defense is



acconplishing by voir dire on gquestions

about commanders who have sent sone of their

sol diers on operations, and they' re required

to wear the blue beret - how that advances

the case at all in viewof my earlier ruling

that the order, if there was such an order

inthis case, is lawful. Can you tell nme

what you hope to acconplish by that?
(R at 534). The defense counsel replied that he was attenpting
to determ ne whether or not COL Kwi st had “a personal interest”
in SPC New s failure to obey his commander’s order to wear the
UN Uni form when he had given the sanme order to one of his own
subordi nates. |d.

Following voir dire, the defense challenged COL Kw st for
cause, citing two specific grounds which called his inpartiality
into question: (1) his prior know edge of and famliarity with
SPC New s case from having read several newspaper articles about
it; and (2) his personal interest in the case stenmng fromhis
giving the sane order to deploy to Macedonia to his own sol dier
The governnment opposed the defense chall enge for cause, arguing
that al though COL Kwi st “keeps up on current events,” he never
i ndi cated that he had any “significant, in-depth know edge of
this case.” (R at 567-68). Wth respect to his order to a
subordi nate to depl oy, the governnent argued that COL Kw st was:

merely doing what he’s required to do, and that is

receiving an order, executing it, and transmtting it.

There is no indication that any of those soldiers

rai sed the issues that the accused raised to him He

wasn’t confronted with this issue in sending his
sol diers on these depl oynents.

10



(R at 568). The mlitary judge denied the chall enge for cause
agai nst COL Kw st, stating that he adopted “the argunment of the
trial counsel.” I|d.

An accused is entitled to be judged by court-narti al
menbers conposed of individuals with fair and open mnds. United

States v. Smart, 21 MJ. 15, 18 (C.MA. 1985). Indeed, it is

well settled that “[c]ourt-martial nenbers nust be persons whose

inpartiality is not reasonably open to question.” United States

v. Genn, 25 MJ. 278, 279 (C.MA. 1987).
In addition to their constitutional right to an inparti al
jury, mlitary accuseds al so have a regulatory right to court-

martial nmenbers who appear to be inpartial. United States v. A,

49 MJ. 1, 4 (1998); Manual for Courts-Mrtial, United States,
1984 (hereinafter “Manual” or “MC M"”), Rule for Courts-Marti al
(hereinafter “RC M”) 912 (f)(1)(N) (1998). R C M 912
provi des that a nenber shall be excused whenever it appears the
menber’s presence would cast “substantial doubt” on the fairness
and inpartiality of the proceedings. According to the discussion
section followng RC.M 912, a personal interest in the result
of trial may be grounds for a challenge for cause under the
rul e.

This Court has “enjoined mlitary judges to be liberal in

granting challenges for cause.” United States v. Rone, 47 M J.

467, 469 (1998); Smart, 21 MJ. at 21. Notw thstanding the
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deference afforded mlitary judges in ruling on challenges for
cause, this Court has recognized its inportant responsibility to
assure that mlitary accuseds are tried by court-martial nenbers
unbi ased as to both findings and sentencing. Smart, 21 MJ. at
19. Furthernore, this Court has acknow edged that mlitary
appel l ate courts bear a greater burden to ensure jury fairness
than their civilian counterparts. Id. This heightened burden is
due to the fact that the mlitary severely limts perenptory
chal | enges, and due to the unique manner of appointing court-
martial nmenbers, which “presents perils that are not encountered
el sewhere.” |d. Therefore, this Court has held that it need not
accept as conclusive a chall enged panel nenber’s “disclainmer of

personal interest or his assertion of inpartiality.” Id.; United

States v. Harris, 13 MJ. 288, 292 (C.MA. 1982).

The focus of RC M 912(f)(1)(N) is on the perception and

appearance of fairness. United States v. Mnyard, 46 MJ. 229,

231 (1997)(quoting United States v. Dale, 42 MJ. 384, 386

(1995)). The Rule includes both actual and inplied bias.

M nyard, 46 MJ. at 231; United States v. Rone, 47 MJ. 467, 469

(1998). Actual bias is essentially a question of credibility,
while inplied bias is reviewed under an objective standard, as
if through the eyes of the public instead of the mlitary judge.
Daulton, 45 MJ. at 217. Although the standard of reviewis an

abuse of discretion for chall enges based on both actual and
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inplied bias, |less deference is to be afforded the mlitary
judge when inplied bias is involved. Mnyard, 46 MJ. at 231.

A case factually simlar to SPC New s is United States v.

Harris. In Harris, the accused was tried for several on-post
| arceni es. A panel nenber divulged during voir dire that he
served as the chairman of the base “resources protection
commttee.” The commttee’s function was to survey areas of the
base that had suffered personal or governnment property | osses
and to suggest ways to inprove base security. Harris, 13 MJ. at
290-91. When asked about his duties as the conm ttee chairman,
t he nenber assured the court that he did not feel any personal
interest inthe trial, and that he was “nentally free” to render
a fair and inpartial decision in the case. |d. At 290. The
mlitary judge denied a defense chall enge for cause against the
menber.

On appeal, this Court refused to accept the nenber’s
di scl ai mer of personal interest in the case. Id. at 292. This
Court reasoned that the menber had an official interest in
di scouragi ng base larcenies in his role as commttee chairnman,
such that the mlitary judge erred in refusing to grant the
chal | enge for cause on the basis of inplied bias. Id.

Anot her factually simlar case is United States v. Bergin, 7

CMR 501 (AF.B.R 1952). In Bergin, the accused was charged

with stealing fromthe post nonappropriated welfare fund. During
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voir dire, three court-martial nmenbers reveal ed that they were
the custodians of their respective unit welfare funds. Wen
guestioned, all three nenbers acknow edged that any shortage in
the post welfare fund could result in a correspondi ng shortage
in their unit welfare funds. 1d. at 504.

The Bergin court held that the causal chall enges agai nst
each of the three nenbers should have been granted. 1d. at 505.
The court reasoned that, as the custodians of their respective
unit funds, the three nenbers were “so closely associated with
and had so great an interest in the conservation” of the post
fund, that their personal interest rendered theminconpetent to
sit as court-martial nenbers. 1d. at 504.

Simlar to the nenbers in Harris and Bergin, COL Kw st had
a personal and professional interest in the result of SPC New s
trial. He gave precisely the sane order to deploy to Macedoni a
as SPC New s battalion conmander had gi ven. Consequently, COL
Kw st was cl osely associated with, and had a significant
interest in, the order by SPC New s comrander to wear the UN
Uniformin preparation for deploynent to Macedoni a. Therefore,
appl ying the reasoning of the Harris and Bergin courts, SPC
New s causal chall enge agai nst COL Kwi st shoul d have been
gr ant ed.

The Arny Court’s reasoning that “Colonel Kw st nerely

filled a tasking from higher headquarters,” and that he “did not
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dictate his subordinate’s uniformfor the m ssion nor issue any
orders concerning unifornms,” msses the mark of SPC New s
argunent, because the order to wear the UN Uniformwas part and

parcel of the order to deploy. United States v. New, No.

9600263, at 27 (Arny . Crim App. Apr. 28, 1999) (to appear in
MJ. Reporter). To conclude that COL Kw st had no personal
interest in appellant’s case because his order to depl oy was
sonehow different than the order given to SPC New is an attenpt
to skirt the underlying issue by a play on words. By virtue of
COL Kwist’s order to deploy, his subordinate was required to
wear precisely the same UN Uniformto which SPC new obj ect ed.
Any other interpretation of COL Kwist’s order strains the
boundari es of reasonabl eness.

The alternative justification offered by the Arny Court in
finding this issue to be without nerit |ikew se m sses the mark
of SPC New s argunent. The Arny court reasoned that because CCL
Kw st “had no opinion on the | awful ness of the UN m ssion
uniformi (R at 533), his connections to the matters chal | enged
by SPC New were professional rather than personal, such that
there was no inplied bias. New, at 27. The Arny Court’s
reasoni ng, however, fails to recognize this Court’s adnonition
that, “where circunstances are present which raise ‘an
appearance of evil’ in the eye of disinterested observers, nere

declarations of inpartiality, no matter how sincere, are not
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sufficient by thenselves to insure legal propriety.” Harris, 13

MJ. at 292 (quoting United States v. Deain, 5 US.CMA 44, 17

C MR 44, 53 (1953)). Therefore, COL Kwist’s nere declaration
that he had not really thought about his order to his
subordinate was in no way dispositive of the issue of his

i nplied bias.

COL Kwist's inplied bias in this case did not hinge on
whet her the order to deploy and wear the UN Uniformwas |awf ul,
or whether the mlitary judge or the panel was to rule on this
i ssue. Rather, the existence of inplied bias was to be
determ ned by consi dering whether, fromthe perspective of a
reasonabl e nmenber of the public, a senior comrander who has
ordered a subordinate to deploy to Macedonia as part of a UN
operation may properly sit in judgnent of another sol dier who
has been accused of disobeying an identical order. Cearly, in
the eyes of the public, the appearance of fairness in SPC New s
case was conprom sed by having a panel nenber sit in judgnent of
hi m who had previously given the same order to one of his own
subor di nat es.

Not wi t hstandi ng COL Kwi st’s perfunctory discl ai mer of
personal interest in this case, there existed the very real
danger that he woul d have been inproperly influenced by his own
order for a subordinate to deploy while deliberating on the

legality of SPC New s actions. Any finding by the nenbers that
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SPC New was not guilty would have inplied that COL Kwi st’s
previous order to deploy was al so subject to attack.
Consequently, allowing COL Kwist to remain on SPC New s court -
martial asked “too nuch of himand the system” Rone, 47 MJ. at
470 (quoting Dale, 42 MJ. at 386)).

In addition to COL Kwist’s personal interest in SPC New s
case, his inpartiality was al so questionable due to his
famliarity with the case. COL Kwist admtted that he read the
newspaper daily, and that he had seen approximately ten articles
about SPC New s case. Although he stated that he did not think
he had read any of the articles in their entirety, he did admt
t hat he knew enough about the case to recognize its potential to
be a “landmark case.” (R at 532). Therefore, although COL
Kwist’s famliarity wwth the notoriety of SPC New s case nay not
have been, by itself, sufficient to sustain a challenge for
cause, when considered in conjunction with his personal interest
in having given an identical order to deploy to his own
subordi nate, sufficient bias was inplied to warrant a chal |l enge
for cause.

In the present case, the mlitary judge erroneously
decided, prior to voir dire, the |awful ness of the order to wear
the UN Uniformas an interlocutory matter. (R at 448-49).
Therefore, as reflected in his questioning of defense counsel

after the individual voir dire of COL Kmst, the mlitary judge
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was disinclined to find any bias on the part of a court-nmarti al
menber due to the giving of simlar orders. Consequently, it was
not surprising that the mlitary judge deni ed the defense
chal | enge for cause agai nst COL Kwi st.? By doing so, however, the
mlitary judge abused his discretion. Myst soldiers in SPC New s
position woul d have been prejudi ced by having a senior commander
who had given the sane order which they were accused of
di sobeying sitting in judgnent of them Therefore, in the
interest of having SPC New s court-martial free from substanti al
doubt as to fairness and inpartiality, and in keeping with the
i beral mandate of granting challenges for cause, the mlitary
j udge shoul d have granted the defense causal chall enge agai nst
COL Kwi st .
WHEREFORE, Speci alist New requests that this Court set
aside and dismss his conviction for violating a | awful order.
[

SPC NEW S CONSTI TUTI ONAL AND STATUTCORY

RI GHTS TO BE TRI ED BY COURT- MARTI AL MEMBERS

AND TO HAVE THE MEMBERS DETERM NE WHETHER

THE GOVERNVENT HAS PROVED EVERY ESSENTI AL

ELEMENT OF THE CHARGED OFFENSE BEYOND A

REASONABLE DOUBT WERE VI OLATED BECAUSE THE

M LI TARY JUDGE RULED THAT THE ORDER G VEN TO

SPC NEW WAS LAWFUL W THOUT SUBM TTI NG THE

| SSUE TO THE MEMBERS, AND BECAUSE THE

M LI TARY JUDCE | NSTRUCTED THE MEMBERS THAT
THE ORDER WAS LAWFUL AS A MATTER OF LAW

2 The mlitary judge provided no findings of fact or concl usions
of law for his decision to deny the chall enge for cause agai nst
COL Kwist, other than to state on the record that he adopted the
argunment of the trial counsel.
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The standard of reviewis de novo as the issue presented is

a question of law. United States v. Bubonics, 45 MJ. 93

(C.A AF 1996). Because the error alleged was of
constitutional magnitude, this Court shoul d determ ne whet her

the error was harnm ess beyond a reasonabl e doubt. Chapman v.

California, 386 U S. 18, 24 (1967); United States v. Brooks, 25

MJ. 175, 180 (C MA. 1987); United States v. Hicks, 748 F. 2d

854 (4th Cir. 1984).

At trial, the mlitary judge ruled that he woul d determ ne,
as an interlocutory matter, whether the order given to SPC New
to don the UN Uniformwas lawful. The mlitary judge then
ruled, as a matter of law, that the order was lawful. The
mlitary judge did not allow the nenbers to determ ne whet her
the order was |awful; instead, he instructed the nenbers that,
as a matter of law, the order was |lawful. (R 433-449.)

The Si xth Amendnent guarantees that “in all crimnal
prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an inpartial jury...” The Sixth Amendnent,
along with the U C.MJ., guarantees servicenenbers a right to be

tried by court-martial menbers. UCMJ. arts. 16, 25; United

States v. Roland, 50 MJ. 66, 68 (1999).

According to UC MJ. art. 92, the order to SPC New to don

the UN Uni form nust be lawful for SPC New to be convi ct ed.
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Hence, | awful ness of the order is specifically enunerated as an
essential elenment of the offense.

The Supreme Court, as well federal circuit courts of
appeal, has held that a trial judge may not determne, as a
matter of law, that an elenent of a crimnal offense has been

est abl i shed. In United States v. Gaudin, 115 S. C. 2310

(1995), the defendant was convicted of making naterial false
statenments to a federal agency in violation of federal law [|d.
at 2312. An elenent of the charged offense was that the fal se
statenments nust have been “material.” 1d. at 2313. At trial,
the judge determned, as a matter of law, that the statenents at
issue were “material” within the neaning of the federal statute.
Id. The trial judge instructed the jury accordingly. Id.

On appeal, the Suprene Court reversed the conviction. 1In
doing so, the Suprene Court held that the Fifth and Sixth
Amendnents require that every el enent of the crine charged nust
be found beyond a reasonabl e doubt by a jury. Id. The
governnent argued to the Suprene Court that, although
materiality was an el enment of the offense, the issue of
materiality was a | egal question and not a factual one. [|d. at
2314. Therefore, according to the governnent, the el enent of
materiality need not be submtted to the jury because only the

factual conponents of the crinme need be considered by a jury.

Id. The Supreme Court rejected this argunent, however, because
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the question at issue was an elenent of the offense. I1d. The
Court held, in absolute ternms, that “[t]he Constitution gives a
crimnal defendant the right to have a jury determ ne, beyond a
reasonabl e doubt, his guilt of every elenent of the crine with

which he is charged.” Id.

In United States v. (WIlliam C. ) Johnson, 71 F.3d 139 (4th

Cir. 1995), the defendant was tried by a jury for robbery of a
credit union. |d. at 141. An essential elenment of the offense
was that the robbery nust have been perpetrated agai nst a
“credit union” as defined by federal law. |d. Atrial, the
government presented evidence that the noney was stolen froma
credit union. 1d. The defendant did not contest that the
robbery was perpetrated against a credit union. 1d. The trial
judge determ ned, as a matter of law, that the victim zed
organi zation fell within the definition of a credit union as
defined by federal law. 1d. He instructed the jury in
accordance with this ruling. |Id.

On appeal, the Fourth Crcuit reversed the conviction and
held that the trial judge erred by ruling, as a matter of |aw,
that the crine was perpetrated against a credit union. 1d. at
142. The Fourth Circuit specifically held that the trial
judge’s ruling, and his subsequent instruction, violated the

defendant’s Sixth Amendnent right to have a jury decide every

fact essential to his conviction. |d. Gting the Suprene
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Court’s holding in Gaudin, the Court stated that the
Constitution gives a crimnal defendant the right to have a jury
determne his guilt, beyond a reasonabl e doubt, of every el enent
of the charged offense. |d. The Court further stated that a
trial judge commts an error of constitutional magnitude when he
instructs the jury that, as a matter of law, a fact essential to
convi ction has been established, thus depriving the jury of the
opportunity to render a finding. |1d.

An instructional case concerning this issue is United

States v. (WIlliamJ.) Johnson, 718 F.2d 1317 (5th Cr. 1983).

The def endant was convicted of securities fraud. 1d. at 1319.
One of the elenments of the offense was that the docunent in
guestion must have been a “security,” as that termis utilized
inthe statute. I|d. The trial judge determned, as a matter of
| aw, that the docunment at issue was a “security,” and he
instructed the jury to that effect. |[d.

On appeal, the Fifth Grcuit reversed the conviction. The
Fifth CGrcuit held that the trial judge violated the defendant’s
Fifth and Sixth Arendnent rights to due process and a jury trial
by ruling that one el enent of the charged of fense was

established as a matter of law. |d. at 1320. Gting the

Suprenme Court in More v. United States, 429 U S. 20, 22 (1976)

and Patterson v. New York, 432 U.S. 197, 210 (1977), the Fifth

Circuit also reinforced the proposition that every elenent of a
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charged offense nust be proved beyond a reasonabl e doubt, and
that all the elements of the offense nust be submtted to the
jury for its consideration. I|d.

The governnment argued on appeal that the trial judge
properly decided the matter because it was a questions of |aw,
and not a question of fact. 1d. at 1321. The Court rejected
this argunent, stating that the | aw versus fact distinction
conpletely msses the point. 1d. Ajury s verdict, by its very
nature, is a conbination of law and fact. Id. at 1322. A jury
may not be relegated to deciding only questions which the trial
judge deens “factual.” [|d.

As an exanple, the Court explained that “the definition of
a security is matter of law. .. Wiether a particular piece of
paper neets that definition, however, is for the jury to
decide.” 1d. at 1321. This principle holds true even when the
elenment is not in dispute. For instance, it is a jury question
whet her a pistol is a firearmor whether an autonobile is a
nmot or vehicle, even though the nmatter may be beyond i ntense
debate. 1d. at 1324. Hence, it is “fundanental” and
“elenmentary” that, in a crimnal prosecution, the governnent
must prove each and every elenent of the crinme beyond a

reasonabl e doubt, and that all the elenents nust be subnmtted to

the jury. [Id. at 1323.
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Anot her instructional case in which a federal appellate

court reached the sane conclusion is United States v. Wite

Horse, 807 F.2d 1426 (8th Cir. 1986). The defendant was

convi cted of know ngly converting the funds of an Indian Tri bal
organi zation. |d. at 1427. One of the elenents of that offense
is that the funds nust be the property of an “Indian Tri bal
organi zation.” 1d. at 1428. At trial, the trial judge ruled,
as a matter of law, that the entity fromwhich the funds were
converted was an Indian Tribal organization. 1d. The trial
judge nmade his ruling “beyond a reasonabl e doubt,” and
instructed the jury to that effect. |Id.

On appeal, the Eighth GCrcuit reversed the conviction. The
Eighth Grcuit held that, because the judge s ruling concerned
an essential elenent of the charged offense, the issue should
have been submtted to the jury. 1d. at 1429. Once again, the
governnent argued that the trial judge' s ruling concerned a
question of law, and not a question of fact. Id. Therefore,
according to the governnent, the question was properly a matter
for the judge to decide. |[d.

The Eighth G rcuit, however, again rejected this argunent.
Id. at 1430. The Court specifically stated that a jury may not
be relegated to deciding only questions which the trial judge

deens factual. |1d. Cting the Fifth Grcuit’s Johnson

decision, the White Horse Court reasoned that this i ssue does
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not turn on whether a question is one of |law or one of fact.
Id. Rather, the issue is whether the province of the jury has
been invaded by the trial judge. 1d. The Court held that,
regarding the elenments of a crimnal offense, the judge may do
no nore than instruct the jury as to the applicable law. |Id.
If the trial judge does any nore, the trial judge usurps the
role of the jury. 1d. Hence, the trial judge invades the
jury’s domain by deciding, as a matter of |law, that an el enent
of the charged offense was established. |d.

The Supreme Court, as well as federal appellate courts, has
held in absolute terns that, in a jury trial, it is strictly the
jury’s rule to determ ne whet her every el enent of the charged
crime has been established beyond a reasonabl e doubt. The right
to have a jury, and only a jury, determne a crimnal accused’ s
fate is guaranteed by the Fifth and Sixth Arendnents to the
Constitution. Those anendnents, as well as UUC MJ. arts. 16 and
25, guarantee SPC New the right to be tried by court-marti al
menbers.

In this case, however, SPC New s right to be tried by
court-martial nenbers was usurped by the mlitary judge. The
mlitary judge, and only the mlitary judge, heard evi dence

pertaining to the | awful ness of the order. And the mlitary

judge, and only the mlitary judge, determ ned that the order
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given to SPC New was | awful. Hence, the plain dictates of the
Suprene Court and the federal appellate courts were viol ated.

The governnent asserts, in this case, that the issue of
| awf ul ness of the order was properly resolved by the mlitary
judge as question of law. As has been denonstrated, this
argunent has been solidly rejected by federal courts. Any
attenpt to distinguish questions of fact from questions of |aw
conpletely msses the point. As the federal courts have
repeatedly stated, ever jury verdict is inherently a m xed
guestion of |law and fact. |Instead, the key consideration here
is that the mlitary judge's ruling pertained to an essenti al
el ement of the charged offense. Regardless of whether the issue
is |l abel ed one of |aw or one of fact, the mlitary judge has no
authority to rule, of his own volition, that an el enment of the
of fense has been established. The governnment’s argunent that
the mlitary judge’ s ruling was proper because the question was
| egal and not factual is, therefore, inapposite.

Even under prevailing mlitary law, the mlitary judge
erred by ruling, as a matter of |law, that the |awf ul ness el enent
of the charged offense was established. In sone cases, the
legality of the order is not in dispute. In those cases, when
it is clear or uncontested that an order was lawful, mlitary
law allows the mlitary judge to find that the order was | aw ul

as an interlocutory matter. Unger v. Ziemiak, 27 MJ. 349, 359
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(CMA 1989). An order, however, may be lawful on its face,
but be unlawful under the particular facts of the case. United

States v. Kapla, 22 C MR 825, 830 (A B.R 1956).

VWhen an issue exists as to whether an order was | awful, the
i ssue should be submtted to the nenbers for their

consideration. 1d.; see also United States v. Tiggs, 40 C MR

352, 353-354 (AB.R 1968). In that event, the nenbers nust be
convi nced beyond a reasonabl e doubt that the order was | awful;

if not, the accused nust be acquitted. 1d. Even if the
mlitary judge has ruled that an order was |lawful as an
interlocutory matter, the issue of |awful ness nust be submtted
to the nmenbers for their consideration if evidence arises at
trial that the order may not have been |awful. Unger, supra.
Hence, an interlocutory determnation that an order is |awful as
a matter of |aw does not preclude the possibility that the order

may be unlawful as a matter of fact. Kapla, supra, at 830

(citing United States v. Trani, 1 US. CMA 293, 3 CMR 27).

In a trial by mlitary judge alone, the mlitary judge nust
determ ne beyond a reasonabl e doubt that the questioned order
was |lawful. Id.

Bot h the Manual and the Departnent of the Arny Panphlet 27-
9, Mlitary Judge’ s Benchbook (hereinafter “MIlitary Judge’s

Benchbook”) reflect this doctrine. According to the Di scussion

followng RC M 801(3)(5), questions regarding the
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applicability of a rule of law to an undi sputed set of facts are
normal ly interlocutory questions of |law. For exanple, the
legality of an order in a disobedience case is nornmally a
question of law. Id. However, these issues sonetimes turn on
sone factual dispute, in which case they woul d becone questions
of fact. Id.

The R C M 801(3)(5) D scussion also states that a question
is interlocutory unless the ruling on it would finally decide
the accused’ s guilt. Questions which may determne the ultimate
issue of guilt are not interlocutory. An issue nmay arise as
both an interlocutory question and a question which may
determne the ultimate issue of guilt. A question is not purely
interlocutory if the accused raises an objection and the
di sputed facts involve the ultimte question of gquilt.

For exanple, in a trial for desertion, the accused may seek
di sm ssal of the charges prior to trial and present evidence
that he was not a nenber of the arned forces at the tine of the
all eged offense. The mlitary judge nay deny the notion to
di sm ss and conclude that the accused has not carried his burden
of proving he was not a nenber of the arned forces at the tine
of the charged offense. But, the mlitary judge s ruling cannot
finally dispose of the issue as a matter of |aw because mlitary
status is an elenment of the crinme of desertion. Therefore, even

t hough the mlitary judge may rule on the accused’s notion to
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dism ss, the disputed issue nust still be submtted to the
menbers for their deliberation on findings. R C M 801(e)(5)
Di scussi on.

The gui dance set forth in the Mlitary Judge’ s Benchbook
conforms with the Manual’s summary of |aw. Paragraph 3-29, in
use at the time of SPC New s court-martial, states that the
legality of an order should be resolved as an interlocutory
question when it is clear as a matter of law that the order was
awful . But, paragraph 3-29 also provides that a factua
di spute as to whether an order was lawful is part of the
menbers’ ultimate determ nation of guilt or innocence.

Thus, even under the prevailing state of mlitary |law, the
mlitary judge erred by ruling on the issue of |awf ul ness of the
order. First, the issue of |awful ness was contested at trial.

Second, the ruling on | awful ness of the order turned on
several key factual findings. The defense provided the mlitary
judge several specific factual i1ssues surrounding the | awf ul ness
of the order issue, which included: whether a UN resolution
exi sts which authorizes depl oynent under Chapter VI of the UN
Charter; whether a UN resolution exists which authorizes
depl oynent under Chapter VII of the UN Charter; whether
President Cinton erred in msrepresenting the deploynent to
Macedoni a as a Chapter VI depl oynent; whether, of the 13 UN

resolutions cited by the governnent, seven of themrefer to the
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depl oynent as a Chapter VII depl oynent; whether any UN
resol uti on anywhere ever refers to the deploynent as a Chapter
VI depl oynent; whether, of the 97 UN resol utions presented by
the defense, any of themin any place refer at any tine to a
Chapter VI depl oynent; whether Congress approved the depl oynent;
whet her a regul ation exists which prohibits wearing the UN
Uni form whether LTC Layfield s order was consistent with AR
670-1; whether SPC New s uniformwas in conformty with AR
670-1; whether the UN Uniformhad a mlitary function; whether
Macedoni a was a maneuver area wthin the neaning of AR 670-1;
whet her the UN Uniform consisted of safety itens wthin the
meani ng of AR 670-1; whether the UNis a foreign governnent;
whet her the UN Uniformis a foreign uniform and whether there
is amlitary purpose to the order to wear the UN Uniform (R at
442-444.) Factual issues as to whether Macedonia was a maneuver
area within the neaning of AR 670-1, whether the UN Uniform was
a safety itemw thin the neaning of AR 670-1, and whether the UN
Uni formincluded foreign insignia were particularly inportant.
Third, there is nothing to indicate the mlitary judge
found the el enment of the offense proved beyond a reasonabl e
doubt. Fourth, because the mlitary judge ruled on an essenti al
el ement of the offense, his ruling touched on the ultimte

determ nation of quilt.
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The mlitary judge's ruling in this case is strikingly
simlar to the trial judge' s ruling in Gaudin and the other
federal cases cited previously. The questions of whether
Macedoni a was a maneuver area within the meaning of AR 670-1 and
whet her the UN Uniformwas a safety itemwthin the neani ng of
AR 670-1 are nearly identical to the issues in those cases --
whet her a financial institution was a credit union wthin the
meani ng of the federal statue, or whether a particular financial
docunent was a security wthin the nmeaning of a particular
federal |aw

In sum the mlitary judge should not have determ ned by
hi msel f that the order was |lawful. The | awful ness of the order
was an el ement of the charged offense, and only the court-
martial menbers should have been able to determ ne whether that
el emrent had been established, based on the particular facts of
this case. Because the mlitary judge refused to allow the
menbers to consider or deliberate on that elenment of the
of fense, SPC New was denied his constitutional and statutory
right to have court-martial nenbers determ ne whet her the
government had proved each and every el enent of the charged
of fense beyond a reasonabl e doubt.

VWHEREFORE, Speci alist New requests that this Court set

aside and dismss his conviction for violating a | awful order.
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11
THE M LI TARY JUDGE ERRED BY FI NDI NG THAT THE
ORDER TO DEPLOY IN THE UN UNI FORM WAS
LAWFUL. 3
The standard of reviewis de novo as the issue presented is

a question of law. United States v. Bubonics, supra. Because

the error alleged was of constitutional magnitude, this Court

8 Wth few exceptions, this Suppl enent does not cite
appel l ate exhibits. SPC New s R C M 1105 subm ssions refer to
consi derable problens with the record of trial, especially the
appel l ate exhibits. As noted in paras. 13-14 of SPC New s R C. M
1105 subm ssion dated 16 April 1996:

13.[.. Rl equest that you order a revision
proceeding to correct the record of trial.
The record of trial is seriously flawed. It
has hanpered our review of the case, and

wi |l present an even greater obstacle to the
mlitary appellate courts... Although the
record of trial appears to contain al
appel l ate exhibits that the trial court
consi dered, a |arge nunber (approximtely
38) are not referred to anywhere in the
transcript. For that reason it is difficult
to reviewthe record and it is nore likely
that other courts wll be confused or

over|l ook inportant exhibits.

14. This confusion is heightened by the fact
that so nmany of the appellate exhibits are
mentioned in the transcript out of order
fromthe sequence in which they are
nunbered...If the mlitary judge has not

al ready made these corrections, as we
previously requested in witing, then we ask
that you order a proceeding to do so.

SPC New s “final” RC M 1105 subm ssion dated 8 May 1996
agai n requested a proceeding in revision to correct the record
of trial. The governnent failed to respond to these requests for
a proceeding in revision and took no action to strai ghten out
the confusion with the appell ate exhibits.
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shoul d determ ne whether the error was harm ess beyond a

reasonabl e doubt. Chapman v. California, supra; United States

v. Brooks, supra; and United States v. Hi cks, supra.

At trial, the defense raised four notions to disniss,
including two principal notions based on the order’s
unl awf ul ness:

a. Motion to Dismss: Unlawful Deploynment (A E.
XLVIT1), and

b. Motion to Dismss: Unauthorized Alteration of
Uniform (A E XLIX).

The defense supported each of its notions to dismss with
| engt hy nmenoranda i ncluding attachnments, as well as additional
appel l ate exhibits and expert testinony. (R at 323-375.)

The defense argunents that the order was unlawful are
integrated and summarized in this Issue in two sub-sections: A
Depl oynent of SPC New to Serve in a UN Arnmed Force Operation in
Macedonia is |Illegal and Unconstitutional; and B. The Order to
Wear the UN Uniform Violated the Constitution, Federal Law, and

MIlitary Regul ations.
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A Depl oyment O SPC New To Serve In A UN Arned
Force Qperation In Macedonia Is Illegal And
Unconstitutional .

1. | nt roducti on.

Article Il, Section 3 of the Constitution states that the
President “shall take Care that the Laws be faithfully

executed.” In Youngstown Sheet & Tube, Inc. v. Sawyer, 343 U.S.

579, 646 (1952), Justice Jackson wote that this C ause, coupled
with the Fifth Amendnent’s guarantee of due process, subjects
the President to the rule of |aw

One gives a governnental authority that

reaches so far as there is |law, the other

gives a private right that authority shal

go no farther. These signify about all there

is of the principle that ours is a

governnment of |aws, not of nen, and that we

submt ourselves to rulers only if under

rul es.

The President has no power to make the rules; only Congress
does. Therefore, the President’s power “to execute the | aws
starts and ends with the | aws Congress has enacted.” 1d. at 633.

Congress has enacted the United Nations Participation Act
(hereinafter “UNPA’) to govern the President’s power to enpl oy
United States soldiers in a UN arned force operation. See,

Section 6 (22 U S.C. 8 287d) (hereinafter “UNPA Section 6”) and

Section 7 (22 U.S.C. 8§ 287d-1) (hereinafter “UNPA Section 7") of
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the UNPA.* Neither section authorizes the President to deploy SPC
New as part of the UN arned force operation in Macedoni a.

The UN itself clains Chapter VII of the UN Charter
(hereinafter “Chapter VI1”) as its authority for mlitary action
i n Macedoni a. UNPA Section 6 prohibits United States
participation in Chapter VII actions except pursuant to a
speci fic agreenent which has been approved by Congress. Congress
has never approved any such agreenent. d ennon, The Constitution
and Chapter VII of the United Nations Charter, 85 AM J. OF INT L.
L. 74, 80 (1991).

The President clainms that his authority to order United
States soldiers to beconme UN soldiers is based on UNPA Section 7
which, in turn, is predicated on nonconbat ant operations
aut hori zed by Chapter VI of the UN Charter (hereinafter “Chapter
VI”). However, this claimis manifestly inconsistent with the
UN' s formal reliance on Chapter VII, and with the actual nature
of the UN operation in Macedoni a.

Having failed to conply with the UNPA, the President cannot
require any nenber of the United States arnmed forces to
participate in the UN armed force operation in Macedoni a.

Nei t her the UN Charter, nor the President’s general executive

*UNPA Section 6 governs the use of mlitary power that proceeds
from Chapter VII of the UN Charter, while UNPA Section 7 rel ates
to Chapter VI of the UN Charter concerning nonconbat ant
assistance, i.e. UNPA Section 6 relates to Chapter VII, while
UNPA Section 7 relates to Chapter VI.
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power or his power as Commander in Chief under the Constitution,
aut hori zes the President to do so. Stronseth, Collective Force
and Constitutional Responsibility, 50 U OF Mau L. Rev. 145,
150-160 (1995) (hereinafter “Stronseth, Collective Force”);

Testi nony of Assistant Secretary of State Ernest A G 0ss in
Hearings to Anend the United Nations Participation Act of 1945
at pp. 17, 20, 24, 27-28. To the contrary, Article Il, Section 2
of the Constitution prohibits the President from del egati ng any
of his power as Chief Executive or as Commander in Chief to any
foreign officer, governnment, or organization, including the UN

2. The UN Has Pl aced Formal Reliance On Chapter VII For
the UN Arnmed Force Operation I n Macedoni a.

From t he begi nning of the UN s actions in former
Yugosl avi a, and throughout their duration, the UN Security
Council has explicitly acted under Chapter VIlI. Not once has the
Security Council referred to Chapter VI, and for good reason.
Chapter VIl authorizes the UN to take “such action by air, sea
or land forces as may be necessary to maintain or restore
i nternational peace and security.” (Article 41.) It is clear
that Chapter VII authorizes actions when “the Security Counci
has decided to use force.” (Article 44.)

On the other hand, Chapter VI action calls for “pacific
settlenment of disputes” and contains no colorable authority for
the use of force. The UN operation in forner Yugoslavi a,

i ncl udi ng Macedoni a, has never been a consensual nonconbat ant
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operation nediating the peaceful settlenent of a dispute as
contenpl ated by Chapter VI. Rather, it has al ways been an
operation calling for coercive neasures, as provided for in
Chapter VII, backed up by an arned peacekeeping force. UN
Resol utions 713, et seq.

According to the UN Secretary-General’s Report (S/24852),
the m ssion in Macedonia would include “an infantry battalion,
W th appropriate |ogistic support,” deployed to “nonitor
Macedoni a’s borders with Al bania and the Federal Republic of
Yugosl avia (Serbia and Montenegro)” with authority, if
necessary, to “stand between forces that otherw se m ght clash.”
Overall, the purpose of UNPROFCR in Macedonia was to prevent the
fighting in fornmer Yugoslavia fromspilling over into Macedoni a
and setting off a “w der Bal kan war.”

The Secretary-General established UNPROFOR in Macedonia to
include a mlitary conponent of “three rifle conpani es” headed
by a brigadier general and supported by a helicopter unit. This
mlitary unit becane an integral part of the |arger UNPROFOR in
former Yugoslavia. Over the next several nonths, the Security
Council, invoking Chapter VII, passed several resolutions “to
ensure the security of UNPROFOR and its freedom of novenent for
all its mssions.” See UN Resol utions 815, 819, 820, 824, 836,

and 847. The m ssion in Macedonia is clearly one of the m ssions
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covered by these resol utions containing nunmerous references to
Chapter VII and no references to Chapter VI.

The UN operation in Macedonia was formally justified by the
Security Council under Chapter VII of the UN Charter. Because
the President has not even attenpted to conply with UNPA Section
6 which controls United States participation in Chapter VIl
actions, he has clearly acted illegally in bypassing Congress by
sending United States soldiers to serve in a UN arned force
oper ati on.

3. The Nature OF The UN Operation |In Macedoni a Precl udes
Rel i ance On Chapter VI.

UNPROFOR has al ways been an armed Chapter VII peacekeeping
force, not an unarned Chapter VI peace observation operation.
The distinction is a crucial one. Fink, From Peacekeeping to
Peace Enforcenent: The Blurring of the Mandate for the Use of
Force in Maintaining International Peace and Security, 19 MD. J.
INT L. & TRADE 1, 13 (1995) (hereinafter “Fink, Peace
Enf orcenent”) .

Chapt er VI peacekeeping m ssions are confined to unarned
peace observations. Such mssions are limted by three guiding
principles: “(1) conplete neutrality; (2) consent by al
di sputing parties to the presence of the peacekeepers; and (3)
t he absol ute prohibition on the use of force, both offensively
and defensively.” Ram ogan, Towards a New Vision of Wrld

Security: The United Nations Security Council and the Lessons of
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Somalia, 16 Hous. J. INT L. 213, 246-47 (1993). According to
former Secretary-General Boutros Boutros-Ghali (who oversaw
UNPROFOR i n Macedoni a), however, the traditional limts of
consent, neutrality and sel f-defense have proved i nadequate to
meet “[nlew mlitary facts”:

UN operations today may require di sarm ng or

sei zi ng weapons fromfactional fighters,

with or without agreenment. The arns nust be

kept in custody and possibly destroyed.

Before, during, and after the conflict, the

serious problemof |and m nes nust be dealt

with. Additionally, humanitarian aid now may

require mlitary protection.

Boutros-Ghali, Miintaining International Peace and
Security: The United Nations as Forum and Focal Point, 16 Lov.
LA INCL &Cow L. J. 1, 4 (1993).

The UN faced all of these “newmlitary facts” in fornmer
Yugosl avia. Hence, it departed fromthe consensual, neutrality,
and limted force principles characteristic of Chapter VI peace
observation operations and opted instead for a Chapter VII arned
peacekeepi ng operati on.

Before the UN | aunched UNPROFOR, it did not obtain the
consent of all parties to the dispute. Fink, Peace Enforcenent,
supra, at 34. The UN favored the Croatians and Bosni an Muslins
with a nunber of nonneutral resolutions “condeming” the Serbs
and the Bosni an Serbs and “demandi ng” their conpliance with UN

actions. 1d. at 35-36. The UN authorized not only self-defense

and defense of position, but the use of force in securing
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UNPRCFOR s “freedom of novenent” and the introduction of
“outside troops.” Id. at 37-38.

Li kewi se, the Security Council established UNPROFOR in
Macedoni a wi t hout the consent of Macedoni a’s nei ghbors: Al bani a,
Serbia, Montenegro, and Greece. UN Resolution 795. At the tine,
t here were ongoing di sputes with each country over borders, the
treatment of Al banian ethnics w thin Macedoni a, and
international recognition of Macedonia. See UN Secretary-Ceneral
Report S/ 24852 (Nov. 25, 1992); Lowe and Warbrick, Recognition
of States, 41 INT"L. AND Cow. L. Q 473-75, 478-80 (1992);
Poul aki das, Macedoni a: Far Mdre Than A Nane to Greece, 18 HASTINGS
INT L. & Cowp. L. REv. 397-99, 429-431 (1995).

Finally, the Security Council specifically authorized
UNPROFOR to use force beyond that required for self-defense or
defense of position. The Secretary-Ceneral anticipated that
UNPROFOR i n Macedoni a, depl oyed to nonitor Macedonia s borders
with Serbia, Mntenegro and Al bania, would not only “report” any
threats to border security, but “deter such threats,” and if
necessary, “stand between forces that m ght otherw se clash.”
Secretary-CGeneral Report S/24852 (Nov. 25, 1992).

Unqguestionably, the UN operation in Macedonia is both
formally and functionally an arnmed peacekeepi ng operati on under
Chapter VII. Indeed, if it were not, then UN intervention into

the clash in this region would be in violation of Article 2(7)
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of the UN Charter which prohibits intervention “in matters which
are essentially within the jurisdiction of any state,” except as
aut hori zed by Chapter VII Rubin, An International Crim nal
Tribunal for Former Yugoslavia?, 6 Pace INT'L. L. Rev. 7, 9-10
(1994); Fink, Peace Enforcenent, supra, at 8-9, 40-41.

Havi ng drawn upon its coercive authority under Chapter VII
to justify its mlitary operation, the Secretary-General has
described the conditions in this divided nation as “near-war.”
UN Secretary-Ceneral Report, “Supplenent to An Agenda for
Peace,” para. 39, S/1995/1 (Jan. 3, 1995).

The UN is authorized to enter “near-wars” only under
Chapter VII, and never under Chapter VI.

4. The President Violated The UNPA.

Because UNPROFOR i n Macedonia was a Chapter VIl arned force
operation, UNPA Section 6 governs the President’s authority.
Bef ore depl oynent of any United States troops in a UN arned
force operation, UNPA Section VI clearly requires the President
to obtain Congress’ prior approval “by Appropriate Act or joint
resol ution.” Congress nust approve any proposed arrangenent
bet ween the President and the UN Security Council “providing the
nunbers and types of arnmed forces, their degree of readi ness and
general location, and the nature of facilities and assi stance,
including rights of passage, to be nmade available to the

Security Council....”
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The one exception specified in the text of UNPA Section 6
provi des that the President may assign United States arned
forces in accordance with UNPA Section 7 for Chapter Vi
operations. This exception, however, does not apply to the
Macedoni an operation because it provides only for the “detail”
of United States arned forces “to serve as observers, guards, or
in any nonconbatant capacity” as contenpl ated by Chapter WVI.°
Mor eover, the exception requires fornmal assurance fromthe
President that any arned force detail ed under UNPA Section 7
woul d not involve “the enploynent of forces contenpl ated by
Chapter VII of the United Nations Charter.” Stronseth,
Ret hi nki ng War Powers: Congress, the President and the United
Nations, 81 GeoRGETOW L. J. 597, 619 (1995). As the legislative
hi story to UNPA Section 7 makes clear, the limting | anguage of
that section was designed specifically to ensure that United
States troops would not participate in any UN mlitary act of
any kind outside the confines of an approved agreenent under
UNPA Section 6. No such agreenent has been negoti ated by the
Presi dent or approved by Congress.

In his effort to justify deploying United States troops in

the UN arnmed force operation in Macedonia, President Cinton

*See, Sen. R No. 510, 81st Cong., 1st Sess. pp. 2, 3 and 5 (June
16, 1949); House R No. 591, 81st Cong., Ist Sess. (May 17,

1949). Hearings To Anrend the United Nations Participation Act of
1945, House of Representatives, 81st Cong., |st Sess., p. 28

(May 11, 1949).
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sent a letter dated July 9, 1993 to then-House of
Represent ati ves Speaker Thomas Foley. (A.E. LXVIII.) The
President stated that “UN Security Council Resolution 795
establ i shed the UNPROFOR Macedoni a m ssion under Chapter VI of
the UN Charter” and that he had depl oyed 350 United States
infantry troops to serve in the UN Macedoni an operation “in
accordance with Section 7 of the United Nations Participation
Act...” In a second letter dated January 8, 1994 (A E LXVl),
the President, relying again upon UNPA Section 7, advised the
Speaker that he was depl oyi ng anot her “conbat-equi pped U.S. Arny
contingent ... fully prepared not only to fulfill their
peacekeepi ng m ssion but to defend thenselves if necessary.”

Again, neither the UN Charter nor the Security Counci
resol utions support the President’s patently false claimthat
t he UNPROFOR Macedoni a m ssion was undertaken pursuant to
Chapter VI. Even a cursory reading of UNPA Section 7
denonstrates that it does not authorize the President to depl oy
“conbat - equi pped” troops as part of a UN operation into a
“near-war” zone.

Because the troops were conbat ready, the President felt
conpelled to report to Congress under the War Powers Resol ution
Section which provides:

In the absence of a declaration of war, in
any case in which United States Arned Forces

are introduced into hostilities or into
situations where i mm nent invol vement of
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hostilities is clearly indicated by the

circunstances or into territory.... of a

foreign nation, while equipped for

conbat.... or in nunbers which substantially

enlarge United States Arnmed Forces equi pped

for conbat.... the President shall submt

within 48 hours to the Speaker of the House

of Representatives and to the President pro

tenpore of the Senate a report....
50 U.S.C. 8 1543(a)(1)(2)(3). By reporting under this section,
the President has switched positions and proved false his claim
that the UNPROFOR operation in Macedoni a was established under
Chapter VI and UNPA Section 7.

UNPA Section 6 is the exclusive nmeans by which the
President may deploy United States arnmed forces in service to
any UN mlitary operation. Fisher, The Korean War: On Wat Legal
Basis Did Truman Act?, 89 AM J. INr L. 29, 31-32 (1995).

Unguestionably, President dinton lied to Congress in his
letters to the Speaker dated July 9, 1993 and January 8, 1994 by
stating that the UNPROFOR m ssion in Macedoni a was authorized by
Chapter VI and UNPA Section 7. No doubt, the President lied in
order to avoid the strict constraints of UNPA Section 6
requiring himto obtain approval from Congress prior to
depl oynent of any United States troops in a UN arned force
operation. By his deception, the President violated SPC New s
Fifth Amendnent due process rights by ordering himto serve in a

Chapter VII UN arnmed force operation when the law clearly

prohibits the President’s action. In turn, prosecution of SPC
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New for violating orders by the President’s subordinates for SPC
New to deploy to Macedonia, and to wear the UN Uniform for such
depl oynent, violated SPC New s Fifth Amendnent due process
rights.

The Congress has utilized its constitutional authority to
provide for the regulation of the arned forces to ensure that
t he President cannot, w thout congressional approval, send
United States soldiers into “near-war” in UN arned force
operations. It is President Cinton, not SPC New, who has acted
illegally.

5. The President Has No Authority Under Article I,

Section 2 O The Constitution To Deploy United States
Sol diers Under UN Authority.

In addition to deceptively citing UNPA Section 7 as
authority, President Cinton has clainmed unilateral authority as
Commander in Chief and Chief Executive to depl oy conbat-equi pped
United States troops under UN authority. Whatever power the
Presi dent may have under the Constitution to deploy United
States armed forces under United States command, it does not
follow that he has conparable authority to depl oy such forces
under foreign authority. At |east two reasons dictate against
such authority.

First, the President cannot deploy any United States
soldiers to serve the UN, either in a conbatant or nonconbat ant

role, wthout explicit authority from Congress. Stronseth,
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Col | ective Force, supra, at 145, 150-160 (1995). That is why the
Executive Branch sought such authority from Congress in 1945 and
1949 when it urged Congress to enact the UNPA. As then-Assistant
Secretary of State, Ernest A Goss, testified on May 11, 1949:

[ U nder the Constitution, Anerican
mlitary personnel cannot be nade avail able
to foreign powers or foreign organizations,
except by authority of law ... The probl em
as it exists nowis conplicated by the fact
that there is no explicit authority by | aw
for the United States CGovernnent to detai
personnel to the United Nations .... [U] nder
Section 7 the main purpose is to give the
President authority to detail persons to the
Uni ted Nati ons.

Hearings, supra, at 17, 20, 24.

Havi ng sought such authority, and having been granted it by
Congress, the President cannot now maintain that he is free to
violate the statute because he did not need such statutory

authority in the first place. As the Court held in Youngstown,

the President has no constitutional authority to act contrary to
a congressionally determ ned policy, even under the clained
exercise of his power as Chief Executive or Conmander in Chief.
343 U. S. at 601-609, 637-655.

The second objection to placing United States soldiers
under UN authority is its unconstitutional del egation of the
President’s power as Commander in Chief and as the Chief
Executive Oficer. Except when the United States has been in a

constitutionally declared war and then, only under energency war
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conditions, United States sol diers have not been put into
mlitary operations unless they were put there “under the
command of United States generals and admrals who took their
orders fromthe President of the United States.” Houck, The
Command and Control of United Nations Forces in the Era of
“Peace Enforcenent”, 4 Dkke J. Cow. & INT L. L. 1 (1993)
(hereinafter “Houck, Command & Control”). Placing United States
soldiers under UN authority in the manner of the UNPROFOR
operation in Macedonia, then, is unprecedented in the history of
the United States and shoul d not be countenanced, unless clearly
aut hori zed by the Constitution.

According to Chief Justice Roger Taney, the President as
Commander in Chief is “authorized to direct the novenents of the
naval and mlitary forces placed in his command, and to enpl oy

themin the manner that he nmay deem nost effectual.” Flem ng v.

Page, 50 U.S. [9 How.] 603, 615 (1850). According to the terns
of deploynment of United States troops under UN authority, the UN
commander obtains “tenporary operational control” over United
States soldiers, subject only to the authority of the President
to countermand that control if he sees fit. A ennon and Hayward,
Col l ective Security and the Constitution: Can the Conmander in
Chi ef Power be Delegated to the United Nations?, 82 Geo L.J.
1573, n.65 (1994) (hereinafter “dA ennon and Hayward, Collective

Security”). Such “veto” power is not the equivalent of the
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constitutional authority of the President as Commander in Chief,
whi ch necessarily requires that the President retain authority
to “direct” United States arnmed forces, not just to “disregard
orders that were judged beyond the United Nati ons nmandate for
the operation.” d ennon and Hayward, Collective Security, supra.
See Houck, Command and Control, supra, at 47. See al so Houck

The Conmander in Chief and the United Nations Charter Article
43: A Case of Irreconcilable Differences?, 12 Dick. J. INT L. LAW
1 (1993).

In addition to this unconstitutional delegation of the
Presi dent’ s nondel egabl e authority as Commander in Chief,
pl acing United States soldiers under UN authority in the manner
of the UNPROFOR operation in Macedonia puts them under the
executive power of foreign political and mlitary officers who
have not been appointed according to the procedure specified in
Article Il, Section 2 of the Constitution. Casey and Ri vkin,
“Presidents and War Power: Another View,” 9 Common Sense, pp.
59-73 (Wnter 1996).

SPC New has the right to be under an exclusively United
States chain of command that ends with the President, not with
the UN Secretary General.

B. The Order To Wear The UN Uniform Viol ated The

Constitution, Federal Law, And Mlitary
Regul ati ons.

Article | 8 9 of the Constitution states:
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No title of nobility shall be granted by the
United States: and no Person hol di ng any
Ofice of Profit or Trust under them shall
wi t hout the Consent of Congress, accept of
any present, Enolunent, Ofice, or Title, of
any kind whatever, fromany King, Prince, or
foreign state.

This section was designed to preserve all officers of the
United States to be “independent of external influence.”

Madi son, Journal of the Federal Convention, Vol. 2, p. 593.

History confirnms that the office of “United States soldier”
is an “office of profit or trust under the United States.”
Accordi ngly, SPC New may not accept an office of any kind froma
foreign state without the consent of Congress. SPC New s ordered
service in the UN Uniformunder UN authority woul d bestow on him
the office of “UN soldier.”

Hi story al so denponstrates that the United States does not
permt United States citizens to accept the office of soldier in
a foreign mlitary even when joining the arny of a United States
ally. Before the United States entered Wrld War |, thousands of
United States citizens joined the mlitary of one of the United
States’ eventual allies; this cost themtheir United States
citizenship. Congress had to enact a special act to restore the
citizenship of such persons. G ennon and Hayward, Collective
Security, supra, at n. 65.

No Act of Congress authorizes the transfer to this new or

additional office of “UN soldier.” Therefore, the order under
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whi ch SPC New was convicted facially violates Article | §8 9 of
the Constitution if the UNis a foreign governnment wthin the

meani ng of this section. As set forth below, the executive and
| egi sl ati ve branches have concluded that service to the UNis

subject to this ban.

Under Article | 8 9, it is equally illegal to accept the
badges and insignia of a foreign office. Mreover, the statutes
and regul ati ons whi ch have been enacted to enforce this
constitutional ban renove any doubt that the UNis a foreign
governnent for these purposes.

Federal |aw bans any federal enployee fromaccepting “gifts
or decorations” fromforeign governnents. 5 U S.C. § 7342. A
mlitary personnel are subject to this ban. § 7342(a)(1)(D). The
UNis clearly defined as a “foreign governnent.” 8§ 7342(a)(2).

DoD Directive 1005.13, “Gfts from Forei gn Governnents”
defines “foreign governnent” to include “any international or
mul tinational organi zati on whose nenbership is conposed of any
unit of foreign governnent....” Thus, there is no question that
both Congress and the Departnent of Defense consider the UN a
foreign governnent under Article | 8 9, and its enforcing
statutes and regulations. If it were otherw se, any federal
enpl oyee coul d accept contenporaneous enploynent fromthe UN

SPC New contends that the UN insignia that he was ordered

to wear on his uniformand on his headgear are “decorations”
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froma foreign governnent,® the receipt of which is banned by 5
U S.C. § 7342 (b)(2) and § 7342(a)(1)(D)

Nei ther do the statutory definitions permt UNinsignia to
be characterized as “gifts of mniml value.” A “decoration” is:
“an order, device, nedal, badge, insignia, enblem or award.” 5
US C 8§ 7342 (a)(4). A*gift” is: “atangible itemor
i ntangi bl e present (other than a decoration) tendered by, or
received froma foreign governnent.” 8 7342(a)(3). “Gfts of
m ni mal value” are gifts which are “tendered and received as a
souvenir or mark of courtesy.” 8 7342(c)(1)(A). DoD D r
1005.13(F) (1) also defines a “gift of mniml value” as “table
favors, nmenentos, renenbrances, or other tokens bestowed at
official functions” as well as “souvenirs” and “marks of
courtesy.”

The UN insignia is the distinguishing conponent of each of
the itenms SPC New was ordered to wear as his UN Uniform The
word “insignia” appears in the definition of “decoration” and
cannot be considered a “gift” of any kind, nuch less a gift of

m ni mal val ue. Hopefully, the governnent is not contending that

® There is no question that the UN, not the Arny, provides the
contested UN insignia itens. It is the UN s responsibility to
provi de UN berets, caps, shoul der patches, armets and scarves
to all ranks of soldiers deployed under UN comrand. “Troop
Menoire” (A E. XLI X, Attachnent.) Indeed, the UN beret (D.E. C.)
states that it is UN property on a tag sewn to the inside
lining. (As a further deficiency in the record of trial, Defense
Exhibits C, D, E and F, all of which are UN Uniformitens, are
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SPC New refused to wear a souvenir or table favor on his
uni form

Congress grants its consent to certain gifts and
decorations in 5 U S.C. 8 7342(c) and (d). Subsection (c)
consents to gifts of mnimal value, which is clearly not
rel evant because the UNinsignia is a “decoration,” not a
“gift.” Moreover, it is clear on the face of subsection (d) that
the UN insignia is not an approved foreign decoration.

Finally, Arny regulations nmake it clear that even those
forei gn decorations approved by Congress under 8 7342(d) can
never be worn on BDUs. AR 670-1, para. 3-4 k, governs insignia
to be worn on BDUs: “Foreign badges, distinctive unit insignia,
and reginment distinctive insignia will not be worn on these
uni fornms.” Even approved foreign decorations can only be worn on
the nore formal dress uniforns.

SPC New was court-martialed for refusing to wear “foreign
decorations” on his BDUs. Both | aw and regul ati on make it clear:
When United States sol diers deploy, they are to possess
undiluted identity and all egiance free fromthe influence of an
insignia, a bit of ribbon, or a piece of brass fromany foreign

power .

nei t her described nor photographed in the record of trial. (See
al so fn. 14, supra.)
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WHEREFORE, Speci alist New requests that this Court set
aside and dismss his conviction for violating a | awful order.
|V
THE M LI TARY JUDGE ERRED BY AVO DI NG THE
QUESTI ON OF THE LAWULNESS OF THE ORDER AND
HOLDI NG THAT LAWFULNESS WAS A NONJUSTI Cl ABLE

POLI TI CAL QUESTI ON.

The standard of reviewis de novo as the issue presented is

a question of law. United States v. Bubonics, supra. Because

the error alleged is of a constitutional nmagnitude involving the
doctrine of nonjusticiable political question, a doctrine
derived fromthe constitutional separation of powers, this Court
shoul d determ ne whether the error was harm ess beyond a

reasonabl e doubt. Chapman v. California, supra; United States

v. Brooks, supra; United States v. Hicks, supra.

The mlitary judge declined to rule on the notion to
dism ss with respect to unlawful deploynment on the basis that
the issue is a political question insulated fromjudicial
review. (R at 432.) Nevertheless, LTC Layfield s order to don
the UN Uniformwas clearly based on the order to deploy to
Macedonia in the UN Uniform it had no other purpose. If the
depl oynent was illegal, SPC New had no duty to obey LTC
Layfield s order because the order had no legitimate mlitary
purpose. No mlitary duty exists to obey an order which |acks
nexus to a legitimate mlitary purpose. See Manual for Courts-

Martial, Part 1V, para. 14C(2)(a)(iii). An order is not |awful
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if it is contrary to established | aw or regul ati on, or does not

relate to a valid mlitary purpose. United States v. Wnack, 27

MJ. 630 (AF.CMR 1988); United States v. Wne, 28 MJ. 691

(AF.C MR 1989). Oders which are arbitrary and capricious are

invalid and unenforceable. United States v. Sargeant, 39 MJ.

812 (AC MR 1989). If the defense raises the issue of
| awf ul ness of an order, the prosecution nust establish

| awf ul ness. Unger v. Ziemiak, 27 MJ. 349 (C.MA. 1989).

Accordingly, although the mlitary judge declined to find that
t he depl oynent to Macedonia in the UN Uniformwas | egal, hol ding
instead that the matter was a nonjusticiable political question,
inreality the mlitary judge assuned a priori that the
depl oynent in the UN Uniformwas legal in order to infer that
SPC New had a duty to obey the order

Contrary to the mlitary judge's holding that LTC
Layfield s order to don the UN Uniformon 10 Cctober “did not
effectively call into issue the underlying legality of the
depl oynent” (R at 429), the opposite is true. Wthout the
legitimacy and legality of the deploynent to Macedonia in the UN
Uni form LTC Layfield possessed no nore authority to order SPC
New to don the UN Uniformthan he would have had to, say, order
SPC New to wal k around in baby blue | eotards, or to cross-dress
as a transvestite, or to wear a swastika on his headgear, or to

dress in a white hood and a white sheet. The depl oynent and the
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order to don the UN Uniformwere inextricably linked; if the
deploynent is illegal, LTC Layfield s order to don the UN

Uni formhad no mlitary purpose, was illegitimte, was unlawful,
and SPC New had no duty to obey it. By failing to exam ne the

| awf ul ness of the deploynment and, through sophistry, holding
that LTC Layfield s order to don the UN Uniformwas |egally
unrel ated to the deploynent, the mlitary judge sinply dodged

t he issue.

The political question doctrine did not constrain the
court-martial, or the Arny Court, and does not constrain this
Court, fromdeciding any issue in this case. The contention that
the issue of the legality of the deploynment of troops is a
nonjusticiable political question is without nerit for three
reasons: (1) the political question doctrine has no application
in Article | courts; the doctrine operates as a limtation only
on Article Il courts; (2) questions of statutory interpretation
are not political questions; (3) this case presents no
nonj usticiable political questions even under the traditional
nornms for Article Il courts deciding constitutional issues.

A The Political Question Doctrine Binds Only
Article I'l'l Courts.

Courts-nmartial are not Article 11l federal courts.
“Pursuant to Article | of the Constitution, Congress has

established three tiers of mlitary courts.” Wiss v. United

States, 510 U. S. 163, 166-167 (1994). See al so, Carter v.
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Mcd aughry, 183 U. S. 365 (1901). Sinply stated, mlitary courts
are part of the executive branch of governnment, not the judicial
br anch.

The political question doctrine has al ways been
inextricably tied to Article I'll. The Suprenme Court has | abel ed
political questions anong the “doctrines that cluster about

Article Il1l.* Allen v. Wight, 468 U S. 737, 750 (1984). See

al so, United States v. Sisson, 399 U. S. 267, 276 (1970) (Ilinking

the political question doctrine to an Article Ill limtation in
the context of a case challenging the constitutionality of the

Vi et nam War); Mahoney v. Babbitt, 113 F. 3d 219, 220 (D.C. Cr

1997) (citing Article Ill as the source of the political

guestion doctrine); National Treasury Enployees Union v. United

States, 101 F. 3d 1423, 1427 (1996) (D.C. Cr. 1996) (“In an

attenpt to give neaning to Article Il1’s case-or-controversy
requi renent, the courts have devel oped a series of principles
termed ‘justiciability doctrines,’” anmong which are standing,
ri peness, nootness, and the political question doctrine.”);

Grahamv. Butterworth, 5 F.3d 496, 498-499 (11th Cr. 1993)

(linking Article Il to the political question doctrine as a
limtation on the Article 11l federal courts’ power to “encroach
upon the powers of other branches of governnent.”); No Gaen

Al liance of Lane City v. Aldridge, 855 F.2d 1380, 1382 (9th Cr

1988) (the political question doctrine is alimtation on
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“federal courts, under Article Il1....%).
Mor eover, the reason for this limtation on Article 111
courts has been grounded in the principle of separation of

powers. See, Nixon v. United States, 506 U S. 224, 252 (1993)

(“the political question doctrine is essentially a function of
the separation of powers, existing to restrain courts from
i nappropriate interference in the business of the other branches
of Government. “(internal citations omtted)).

SPC New chal | enges the | awful ness of an order of the
Presi dent concerni ng depl oynent. SPC New s court-martial, the
Arny Court, and this Court are within the sanme branch of
governnment as the President, not a different branch. There
exi sts no separation of powers issue concerning the ability of
the court-martial, the Army Court, or this Court to declare an
action of the President to have been unl awf ul.

It is true that this Court relied on the political question

doctrine as an alternate holding in United States v. Huet-

Vaughn, 43 MJ. 105, 114 (1995). However, this reliance, wthout
di scussion, was essentially dicta. In the briefs filed by Huet-
Vaughn’ s counsel, no issue was rai sed about the legality of the
decision to enploy mlitary forces in the Persian CGulf.

Therefore, this Court’s observation in Huet-Vaughn that the

enpl oynent of mlitary forces in the Persian GQulf was a

political question was inmmterial to the issues which had
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actually been raised in the case. In Huet-Vaughn, this Court

assunmed, but did not decide, that the political question
doctrine had pertinency in Article | courts. The matter was
briefed only in the nost perfunctory manner by the governnent,’
and not at all for Huet-Vaughn. In SPC New s case, the Arny
Court sinply affirnmed the mlitary judge's determ nation that

| awf ul ness was a political question and stated with vapidity,
“This court will respect both the President’s powers as well as
the powers of the nation’s elected representatives in Congress.”
New, at 13.

To the extent that Huet-Vaughn held that Article | courts

are bound by the political question constraints of Article |11
federal courts, that decision is not binding precedent since it
conflicts with the clear holdings of the United States Suprene
Court to the contrary. The political question doctrine remains
applicable to only Article Il courts.

B. Questions O Statutory Interpretation Are Not
Political Questions.

SPC New argues that the order to wear the UN Uniform
violates a | aw of Congress which prohibits the acceptance of an
office (UN soldier) and decorations (insignia, etc.) froma
foreign governnent. 5 U S.C § 7342. He al so argues that this
order violates the mlitary’'s own regul ations. AR 670-1. He

further argues that the order to deploy himas a UN soldier in a

"See, governnent brief in Huet-Vaughn at 11-12.
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UN Uni f orm under foreign conmand viol ates t he UNPA

The Suprenme Court has forthrightly declared that questions
of statutory interpretation-even those which touch on foreign
affairs-are not barred by the political question doctrine.

We address first the Japanese petitioners’
contention that the present actions are
unsui tabl e for judicial review because they
involve foreign relations and that a federa
court, therefore, lacks the judicial power
to conmand the Secretary of Comrerce, an
Executive Branch official, to dishonor and
repudi ate an international agreenent.

Rel ying on the political question doctrine,
and quoting Baker v. Carr, 369 U S. 186, 217
(1962), the Japanese petitioners argue that
t he danger of “enbarrassnment from

mul tifarious pronouncenents by various
departnments on one question” bars any
judicial resolution of the instant
controversy.

We di sagree. Baker carefully pointed out
that not every matter touching on politics
is a political question, id., at 209, and
nore specifically, that it is “error to
suppose that every case or controversy which
touches foreign relations |lies beyond

judicial cognizance.” Id., at 211....

As Baker plainly held, however, the courts
have the authority to construe treaties and
executive agreenents, and it goes w thout
saying that interpreting congressional
legislation is a recurring and accepted task
for the federal courts. It is also evident
that the challenge to the Secretary’s
decision not to certify Japan for harvesting
whal es in excess of IWC quotas presents a
purely | egal question of statutory
interpretation. The Court nust first
determ ne the nature and scope of the duty

i nposed upon the Secretary by the
Amendnent s, a decision which calls for
applying no nore than the traditional rules
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of statutory construction, and then applying
this analysis to the particular set of facts
presented bel ow. W are cogni zant of the

i nterplay between these Amendnents and the
conduct of this Nation's foreign relations,
and we recogni ze the premer role which both
Congress and the Executive play in this
field. But under the Constitution, one of
the Judiciary’ s characteristic roles is to
interpret statutes, and we cannot shirk this
responsibility merely because our decision
may have significant political overtones. W
conclude, therefore, that the present cases
present a justiciable controversy, and turn
to the nmerits of petitioners’ argunents.

Japanese Whaling Ass’n v. Anerican Cetacean Society, 478 U. S

221, 229-230 (1986).

See al so, Population Institute v. MPherson, 797 F.2d 1062,

1079 (D.C. Cir. 1986) (“Although the district court appeared to
view this as an nonjusticiable political question [citation
omtted], it is rather in our view purely an issue of statutory

interpretation.“); Sioux Valley Enpire Elec. Ass'n v. Butz, 504

F.2d 168, 172 (8th Cr. 1974) (“The question involved is one of
statutory interpretation and the issue [citation omtted] is
justiciable.”)

Questions of statutory interpretation and conpliance have
been held to be justiciable in the federal courts even agai nst

the mlitary. See, Harnon v. Brucker, 355 U S. 579 (1958) (per

curiam). “Harnon explicitly resolved the issue of whether the
courts have power to review nonconstitutional clains.” Note,

Jubi a AL Revi Ew OF ConsTI TUTI ONAL CLAI MS AGAI NST THE M LI TARY, 84 Co.um L.
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Rev. 387, 390, fn. 17 (1984). See, Beard v. Stahr, 370 U. S. 41,

44 (1962): “When the Arny departs fromthe statutory standard
whi ch prescribes the basis on which discharges wll be issued,

the federal courts can intervene.” See al so, Leedomv. Kyne, 358

U S. 184, 190 (1958).

In Dilley v. Al exander, 603 F.2d 914 (D.C. Gr. 1979), the

Court specifically rejected a request for special deference to
the mlitary in a case brought by officers claimng they had
been di scharged illegally:

It is a basic tenet of our |legal systemthat
a governnent agency is not at liberty to
ignore its owmn |laws and that agency action
in contravention of applicable statutes and
regulations is unlawful. The mlitary
departnents enjoy no inmmunity from-this
proscription. It is the duty of the federal
courts to inquire whether an action of a
mlitary agency conforns to the law, or is
instead arbitrary, capricious, or contrary
to the statutes and regul ati ons governi ng

t hat agency. The |logic of these cases
derives fromthe sel f-evident proposition
that the Governnent nust obey its own | aws.

603 F.2d at 920. (Internal citations omtted). See al so,

Met zenbaum v. Federal Energy Regul atory Comin, 675 F.2d 1282,

1287 (D.C. Gir. 1982).

SPC New s claimthat the order of deploynment violates the
UNPA requires nothing nore than statutory interpretation, and
perhaps interpretation of the treaty called the United Nations
Charter, but these are precisely the kinds of issues that were

hel d justiciable in Japanese Waling Ass’n.
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SPC New s case does not present the kind of constitutional
guestion that arises when a soldier argues that a particul ar
depl oynent was an act of war requiring a congressional
declaration of war. Wth the UNPA, Congress has created a
statute controlling the President’s actions in assigning
Anmerican soldiers to fight for the United Nations. It is the
duty of the courts to determine if the President has conplied
wth this statute when a soldier is tried by court-martial for

di sobeying a | awful order.

C. The Issues In This Case Are Justici abl e Even
Under Standards For Constitutional Cases Arising
In Article Il Courts.

VWhile the mlitary judge and the Arny Court purports to

rely on Baker v. Carr, 369 U S. 186 (1962) to support

nonjusticiability, such reliance is msplaced. In Baker, the
Suprene Court warned agai nst categorical or per se argunents
based on broad proclamations by the judiciary. Instead, the
Court ruled that political question analysis requires a careful
case- by-case approach

There are sweeping statenments to the effect

that all questions touching foreign

relations are political questions.... Yet it

is error to suppose that every case or

controversy which touches foreign rel ations

i es beyond judicial cognizance.
369 U. S. at 211

The cases we have reviewed show t he

necessity for discrimnating inquiry into
the precise facts and posture of the
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particul ar case, and the inpossibility of
resol ution by any semantic catal ogi ng.

369 U. S. at 217.

Yet, contrary to these teachings, the mlitary judge and
the Arny Court enpl oy nothing other than “sweeping statenents”
and “semantic cataloguing,” replete with references to
i napposite non-mlitary cases which address war powers
resolutions and simlar matters having nothing to do with
crimnal prosecutions, nuch |less the | awful ness of an order
under Article 92, U C MJ.

1. Mlitary Questions Can Be Justi ci abl e.

There are six mlitary cases concerning justiciability from
the Supreme Court. In four, the Suprenme Court did not dismss on

political question grounds, but reached the nerits: Rostker v.

ol dberg, 453 U. S. 57 (1981); Brown v. dines, 444 U S. 348

(1980); Burns v. WIlson, 346 U S. 137 (1953); Ol off v.

W | oughby, 345 U. S. 83 (1953). Cearly mlitary cases are not
categorically off limts.

2. Forei gn Policy Questions Can Be Justiciabl e.

Any suggestion that foreign policy cases can be
semantically catal ogued as nonjusticiable was authoritatively

rejected by the Suprenme Court in Baker v. Carr, supra at 211. In

Crockett v. Reagan, 558 F. Supp. 893 (D.D.C. 1982); aff’d, 720

F.2d 1355 (D.C. Gr.), cert. denied, 467 U S. 1251 (1984), the

Court expressly rejected the blanket “hands-off of foreign
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policy” dogma urged by the Governnent.

The Court disagrees with defendants that
this is the type of political question which
i nvol ves potential judicial interference

wi th executive discretion in the foreign
affairs field. Plaintiffs do not seek relief
that woul d dictate foreign policy but rather
to enforce existing |aw concerning the
procedures for decision-nmeking. Mreover,
the issue here is not a political question
sinply because it involves the apportionnent
of power between the executive and

| egi sl ative branches. The duty of courts to
deci de such questions has been repeatedly
affirmed by the Suprene Court.

Id. at 898 (enphasis added).

3. SPC New s Clains D ffer From Vi et nam Cases.

A cursory review of the Vietnam War cases concerni ng
nonjusticiability denonstrates that the issues raised in SPC
New s case are different. In the Vietnam cases, clains were not
based upon a contention, as here, that the President had
violated a specific mlitary regulation or Congressional
statute. Rather, those clainms were based upon one fundanent al
all egation that the Constitution required Congress to formally
decl are war before the President had any authority to utilize

mlitary force in Vietnam See Mora v. McNamara, 389 U. S. 934,

934-35 (1967) (Stewart, J. dissenting). The issues raised by
such a contention mght very well be nonjusticiable. See Id.,
389 U. S. at 935-38 (Douglas, J. dissenting), although the Court
has in the past addressed the question on the nerits. Prize

Cases, 67 U. S. (2 Black) 635 (1863).
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In contrast to the broad, sweeping constitutional questions
concerning the general allocation of war power between Congress
and the President, the constitutional questions raised by SPC
New are wel | -defined and narrow, and concern separation of
powers questions that are controlled by explicit textual
provi si ons.

4. A Detailed Inquiry Into The Baker Standards

Denponstrates That The |Issues in SPC New s Case Are
Justi ci abl e.

Even t hough nost of the questions raised by SPC New concern
the interpretation of statutory or regulatory provisions which
are clearly justiciable, the “discrimnating inquiry” required

in constitutional matters by the threefold Baker v. Carr

standard, as summarized by Justice Powell in Gol dwater v.

Carter, 444 U. S. 996, 998 (1979), denonstrates that all of the
| egal and constitutional issues raised in SPC New s case are
justiciable.
a. “Does the issue involve resolution of questions
commtted by the text of the Constitution to a

coordi nate branch of Governnment ?” ol dwater v.
Carter, supra, at 998.

At the heart of SPC New s case, there exists a conflict
bet ween | aws enacted by Congress and an order issued by the
President. The first issue raised by SPC New i s whet her the
President’s order to deploy as a UN Soldier in a UN Uniform
violates the UNPA. 22 U S. C. §8 287d. SPC New is clearly in the

class of citizens to be protected by the UNPA which expressly
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prohi bits the President from placing Anerican soldiers into

mlitary service under the UN wi thout the approval of Congress.
This statute is squarely based on Congress’s Article | §8 8

power to “make rules for the governnment and regul ation of the

| and and naval forces.” Congress’s power to make such

regul ations is plenary and the courts are duty-bound to enforce

the will of Congress even when the President takes opposing

action on the subject. This is true regardl ess of whether the

matter is characterized as a mlitary issue or as foreign

policy. Rostker v. Col dberg, supra; Youngstown Sheet & Tube Co.

v. Sawyer, 343 U S. 579 (1952). The President cannot cl ai many
exclusive conmmtnent fromthe text of the Constitution here.

The second issue raised by SPC New i s whet her he can be
ordered to serve under foreign commanders in |ight of the
Appoi ntments C ause (Article Il 8 2). SPC New does not chall enge
a discretionary managenent decision concerning the mlitary’'s

appoi nted officers as in Arnheiter v. Chafee, 435 F.2d 691 (9th

Cr. 1970), a matter which is textually conmtted to the
President. Rather, SPC New s case asks this Court to decide
whet her the President can unilaterally avoid the Appointnents
Cl ause and rel evant statutes by commandi ng Anerican soldiers to
serve under a mlitary officer comm ssioned by a foreign
government not in accordance with the constitutional and

statutory procedures for conm ssioning Anrerican mlitary
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officers. See Wiss v. United States, 510 U.S. 163, 127 L. Ed.

2d 1, 11 (1994). VWhatever the power of the President may be in a
situation |like Wrld War Il when he acts under a decl aration of
war by Congress, one of the principal reasons why Congress
enacted the UNPA was to avoid the possibility that American

sol diers woul d be placed under UN conmand w t hout congressi onal
consent. Wien Congress provides for the appointnent of officers
to exercise executive power and the claimis that an appoi nt nent
has departed fromthe constitutional process, the case is

appropriate for judicial review Buckley v. Valeo, 424 U S 1,

118-143 (1976). The case for justiciability can be no different
for a claimthat the President has ignored the Appointnents

Cl ause. Again, the President cannot claimany exclusive
commtnment fromthe text of the Constitution here.

The third issue raised by SPC New i nvol ves the specific
command to becone a UN sol dier who wears the UN Uniform The
relevant textual commtnent, Article | 8 9, is to Congress, not
to the President. Congress has enployed its power to
specifically ban the acceptance of the office (UN soldier) and
decorations (insignia) by federal enployees. 5 U S. C. § 7342.
The question of whether the UNis a foreign power for these
pur poses has been resol ved because Congress has expressly
deci ded the question. 5 U.S.C. 8§ 7342(a)(2). The rel evant

mlitary regul ati ons whi ch ban acceptance and use of foreign
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insignia on the battle dress uniformare clearly justiciable
under the previously-cited precedents requiring the mlitary to
obey its own rules. Again, no exclusive constitutional textual
commitnment lies in favor of the President here.

The final issue raised by SPC New, whether he can be denied
a crucial attribute of his citizenship-overriding his right and
duty to be singularly loyal to the United States-raises no
i ssues commtted by the Constitution’s text to the President or
the mlitary. Indeed, the Suprenme Court has expressly held that
the mlitary may not nmake final determ nations about a soldier’s

citizenship. Trop v. Dulles, 356 U S. 86 (1958), see especially,

Bl ack, concurring, Id. 356 U S. at 104. Regul ation of
citizenship is textually conmtted to Congress, not the
President. See Article | 8 8 and Fourteenth Amendnent 88 1 and
5.
In none of the salient issues raised by SPC New is there any
excl usive constitutional commtnment to the President.
b. “Woul d resolution of the question demand that a

court nove beyond areas of judicial expertise?”
ol dwater v. Carter, supra, at 998.

In a denonstration of duplicity which should not be
condoned by any court, the governnment has adopted directly
contrary advocacy positions in the Arny Court and in the federal
courts addressing SPC New s habeas case: In the federal courts,

t he governnent argued that the Article Il courts should defer
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to the special expertise of the mlitary appellate courts; in
the Arny Court, the governnent argued that the Article |11
political question doctrine should be enployed to prevent
mlitary appellate courts from exercising that special

expertise. Thus, according to the governnment, all the courthouse
doors are barred to SPC New.

In Glligan v. Mrgan, 413 U.S. 1 (1975) the Court held

that it would transcend the expertise of the federal judiciary
to assune responsibility for the day-to-day operation of the
Chio National Guard. This broad request led to dism ssal on
grounds of judicial unmanageability. The Court warned, however,
that its decision should not be read to announce a per se rule.

In concluding that no justiciable

controversy is presented, it should be clear

that we neither hold nor inply that the

conduct of the National CGuard is always

beyond judicial review or that there nmay not

be accountability in a judicial forumfor

violations of law or for specific unlawf ul

conduct by mlitary personnel.....
1d. 11-12.

By deciding the issues in SPC New s case, mlitary
appel l ate courts woul d not assune daily operation of any
mlitary unit. Al that nust be done is to read and interpret a
federal statute, exam ne the UN docunents to determ ne which
article was used to authorize this mlitary force, and determ ne

whet her or not Congress has passed a formal approval of this use

of American soldiers. Every one of these decisions can be nade
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fromreadi ng docunents and statutes. No trips to Macedonia are
requi red. No unmanageabl e standards are suggested by the
governnment. This Baker standard, even if applicable, clearly
falls in favor of justiciability.

C. Do prudential considerations counsel against

judicial intervention?” Coldwater v. Carter,
supra, at 998.

The governnent broadly asserted before the Arny Court,
w t hout expl anation, that a decision on the | awful ness of the
order to deploy would foster “nultifarious pronouncenents by
vari ous departnents” of government (Resp. Br. at 17, 23 quoting

Baker v. Carr, supra). The governnent contended: “That is, based

upon the constitutional principle of separation of powers in the
t hree branches of governnment, judicial review of ‘political
questions’ is precluded...” (Resp. Br. at 17, enphasis added.)
Again, the Arny Court and this Court are not in a different
branch of governnent than the President; they are Article |
courts.

Mor eover, the respect due the President, under the
circunstances of this case, nust take into account that he has
acted in direct violation of the Acts of Congress. As Justice

Jackson stated in his concurring opinion in Youngstown Sheet &

Tube, 343 U.S. at 637:

When the President takes neasures
inconpatible with the expressed...w |l of
Congress, his power is at its |owest ebb,
for then he can rely only upon his own
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constitutional powers mnus any
constitutional powers of Congress over the
matter.

See al so Danes & Mbore v. Regan, 453 U. S. 654, 669 (1981);

Anmerican International Goup v. Islamc Republic of Iran, 657

F.2d 430, 439 (D.C. GCir. 1981).

In Powel |l v. McCormack, 395 U.S. 486, 539 (1969) the Court

rejected the suggestion that it should refrain from deciding the
merits of that case because of “a potentially enbarrassing
confrontati on between coordi nate branches of the Federal
Governnent.” The Court said, “Qur system of governnent requires
that federal courts on occasion interpret the Constitution in a
manner at variance with the construction given the docunent by
anot her branch. The alleged conflict that such an adjudication
may cause cannot justify the courts’ avoiding their
constitutional responsibility.” 395 U S. at 549.

As denonstrated by the threefold Baker v. Carr standard as

summari zed by Justice Powell in Goldwater v. Carter (444 U. S. at

998), all of the legal and constitutional issues raised in SPC
New s case are clearly justiciable.
WHEREFORE, Speci alist New requests that this Court set

aside and dismss his conviction for violating a | awful order.
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